United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



'he * 

Con ercl ■ 1 " <i 
*&e o Li in:icod 
irK^ei iie !-■ 


UiQ ouarity aid 

V , idtorveiiin^; . 'oti^x.inos:% 
in ti'.o ay 

:Lrtii; . 4, !»::(>• 


TRANSCRIPT OF RECORD 


Court of Appeals of the District of Columbia. 


JAM ARV TERM, 1926. 


No. 4411. 



WILLIAM F. ZIHFLL, TIU\sTFF IN BANKRUPTCY OF 
MICIIAKL P. KRAFFMILLKR; SFCURITY SAVINGS AND 
COMMFRCLVL BANK. ASSIGNEE. INTERVENING PETI¬ 
TIONER. APPELLANTS, 


r>f. 


Ali:.\<'lIAM A- MAI«’(K’K .^<1111'lfl lI.DIN(i COMt’ANY, A COR- 
I<|RAT1(»\; T. V. <I'Ci)NN(tit. Iv t'. PIA MMKR. MKYEU 
I ISSNKl!. KT Al.. 


■'•PKAI, FHIIM Till'. Sl'PliKMl-: COfUT OF THF PISTKICT OF 

-A I 


(’OLrMHIA. 


FILED J.\M ARY 4. 1926. 


PRINTED FEBRUARY 2, 1926. 












Court of Appeals of the District of Columbia. 

JANUARY TERM, 1926. 

No. 4411. 


WILLIAM F. ZIBELL, TRUSTEE IN BANKRUPTCY OF 
MICHAEL P. KRAFFMILLER; SECURITY SAVINGS AND 
COMMERCIAL BANK, ASSIGNEE, INTERVENING PETI¬ 
TIONER, APPELLANTS, 


V8, 

MEACHAM & BABCOCK SHIPBUILDING COMPANY, A COR¬ 
PORATION; T. V. O’CONNOR, E. C. PLUMMER, MEYER 
LISSNER, W. S. BENSON, B. E. HANEY, FREDERIC 1. 
THOMPSON, WILLIAM S. HILL, COMMISSIONERS OF 
THE UNITED STATES SHIPPING BOARD; UNITED 
STATES SHIPPING BOARD EMERGEN(;Y FLEET COIL 
PORATION, A CORPORATION OF THE DISTRICT OF 
COLUMBIA; LEIGH C. PALMER, PRESIDENT OF THE 
UNITED STATES SHIPPING BOARD EMERGENCY FLEET 
CORPORATION; EDWARD IL SCHMIDT, TREASURER OF 
THE UNITED STATES SHIPPING BOARD EMERGENCY 
FLEET CORTORATION; ANDREW W. MELLON, SECRE¬ 
TARY OF THE TREASURY; FRANK WHITE, TREAS¬ 
URER OF THE UNITED STATES; THOMAS LYLE, AGENT 
AND ATTORNEY FOR MEACHAM & BABCOCK SHIP¬ 
BUILDING COMPANY; TRACEY E. GRIFFIN, RECEIVER 
IN BANKRUPTCY OF MEACHAM & BABWCK SHIP¬ 
BUILDING COMPANY, APPELLEES. 


APPEAL FUOM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original Print 


CaiJtion . a 1 

Bill of complaint for Injunctiou and receiver. 1 2 

Order approving l)ond. Id 11 

Certificate of referee in bankruptcy. 16 11 


Judd & Detweiler (Inc.), Pri.ntebs, Washingto.n, D. C., January 26, 1926. 






11 


INDEX 


Orljjlnnl 


MeiiiontiKla : Snl>iMi*n.i to nnswor and copios to (*J. .‘1, 4, 5, G, 7, 
and .S toj;nthor> 1), 10, 11, VJ; ruU* ndurnaldo .lanuary IG, 
llt25: siihim'iia to answer and (•opi(‘s to Nos. 1 to 13 i.ssued ; 
rule returmnl served defendant No. 1; sul»iHi*na to aiLswer re¬ 
turned serve<l defendant No. 1 (marshal of Tacoma, W’asli- 

injtton) . 

Ameiuh'il and supplemental bill. 

Fiat of Just ire Hit/,. 

Memoranda : Anuaided and supplenaaital stil»|Mena to answer and 
copy to No. lo; amended and supplemental suhixena to answer 
and copy to No. 14; suhiMena to answer returned served Nos. 
S, 11, 111, not found others, exclusive of N\>s. 14, lo; sub- 

IKena to answer returned .serviMl No. 14. 

Notice of si^ts ial apjK'aranee and motion to vacate service of 

sumnnais . 

Exhibit -A”. 

Exhibit “If*. 

Allidavit of J. T. S. Lyle. 

Allidavit <»f 'Fracy E. (Jrillin. nn’eiver. 

Allidavit of \V. M. Mt^aeliani and II. (J. llabc(H-k. 

Menunanda : liule of January .’5 retuianvl stu ved diTtuidant No. 
1-. not found No. lo; subjMena to answer returmsl served de- 
f(‘ndant No. sub|Mena to answer, alias, and copy to No. 
13 issued: sul*|Hi*na t<» answer, alias, riturnetl served defeiul- 

ant No. 13. 

Motion to dismiss. 

Memorandum: IntiM-viaiin;; ]tetition of Security Savings and 
(’ominen-i:il I’.ank. assigiun*. and exhibits and notifv tiled.... 
iH'crtv: (M’iginal and :nnended and supplemental bills dis- 
misstsl : rule to show cause discharg«Ml; ptdition of the St*!*!!- 
rity Savings and (’onmn‘rcial I’.ank. assigniH*, to intervene de¬ 
nied : apiK‘al nottsl. 

Memoranda: I’.ond on api>i‘al of plaintifl* for .'?1(H) approveil and 
liltHl; lumd on apiK*al of Security Savings and (.’ommercial 

Hank f«*r .fDH) apjuawed. 

lh‘signation »)f record. 

Memorandum; .Stateimad of evid.aice. notice and acknowUalg- 

ment tilt'll. 

Assignint'iit of errors. 

Memorandum: Statenu*nt of evidence by plaintitT tiled and 

signed by Ilitz. J... 

Additional designation t>f nvortl. 

Memorandum: Time to tile rt*cord on ai»iM'al extended to Janu¬ 
ary 4. llfJG, by (’ourt of .XpiK'als. 

Stipulation . 

(Merk’s certificate. 

Statement of evidence and bill of exceptions. 


17 


IS 


35 


3G 


38 


31) 

41 

4:J 

ATt 


4S 

41» 

51 


5*J 


.5.3 

54 

51 

.5G 

.5G 


.57 

5S 


59 

60 


Print 


12 

12 

• *•> 


oo 


<»•) 

2.3 

21 

24 

2t> 

2G 


2S 

29 


20 


20 

.30 


.30 

30 

31 
31 


32 

.32 

:i3 


33 
























Court of Appeals of the District of Columbia. 


No. 4411. 

WiLLi.vM F. ZiBELLj Tiustce, (fcc., Appellant, 

vs. 

Mr:.vciiAM & B.vikock Shipbuilding Company et al. 


a Supreme Court of the Distriet of Columbia. 

In Ec^uity. 

No. 434‘J4. 

William P. Zibkll, Trustee, Plaintiff, 

vs. 

Mkaciiam & Babcoc k S. B. Co., T. M. Connor, E. C. 1*li mmf:r, 
.Meyer Eisner, W. S. Benson, B. E. Haney, Frederick 1. Thomp¬ 
son, William S. Hill, Lei.nh (\ Pahiier, Pies.; Edward 11. Schmidt, 
Treasurer of the V. S. S. B., E. F. C.; Andrew W. Mellon, Secre¬ 
tary of Treasury; Frank White, Treasurer of the V. S.; Thomas 
Eyle, .\^ent Meaeham & Baheoek S. B. Co., Defendants. 


Fnitei) Statf:s of America, 

Di.^trict of ('olu)uffia, 

Be it rememhered that in the Supreme (’ourt of the District of 
Columhia, at the City of \Vashin^ton, in said District, at the times 
hereinafter mentioned, the following jiapers were filed and pro¬ 
ceedings had, in the ahove-entitled cause, to wit: 
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W. F. ZIBELL VS. ME.VCIIAM BABCOCK CO. ET AL. 


Bill of Cvoiplaint for Injunction and Receiver. 
Filed Januarv 2, 192.3. 

In the Hupreine C’ourt of the District of Columbia. 

In Eciuity. 

No. 4:1494. 

WiLLiA.M F. ZiBKi.L, Tiustec, IMaiiitiff, 


Meaciiam & Babcock S. B. Co., T. M. Connor, E. C. Pi.c.mmer, 
Meyer Eisner, \V. S. Benson. B. E. Haney, Frederick I. Thomp¬ 
son, William S. Hill. Leigh (\ Palmer, Pres.; Edward 11. Schmidt, 
Treasurer of the U. S. S. B., E. F. C’.; Andrew W. Mellon, Secre¬ 
tary of Treasury; Frank White, Trea.'^urer of the V. S.; Thomas 
Lyle, Agent Meaeham ct Babcock S. B. (Jo., Defendants. 

The bill of complaint of William F. Zihell, trustee in bankruptcy 
of Michael P. Krallmiller, bankrupt, respectfully shows: 

1. That he is a citizen of the United States and of the State of 
Illinois and brings this suit as trustee in bankruptcy of Michael P. 
KraH'miller, who on the 11th day of .lanuary, 192:1, tiled in the 
District Court of the United States for the Northern District of Illi¬ 
nois, eastein division. Ids petition in bankruptcy praying that he be 
adjudgi'd by said court to be a hankiupt; that an order was entered 
on said petition by sai<l District (’ourt on .lanuary 12, 1924, adjudi¬ 
cating the said Michael P. Krallmiller a bankrupt; that there- 

2 after, on, the (ith day of February, 1924, the said court by 
an order duly entered appointed this j)laintiti* trustee of the 
estate of the said bankru])t upon giving bond in the sum directed; 
that on tlu* .sime day, this plaintitf filed his bond in the sum re- 
(juired. and on the sjimc day an order was entered approving the 
bond, ami this ]>laintilf has ever since been, and is now, the duly 
appointed, (jualitied ami acting trustee in bankruptcy of the estate 
of Michael 1*. Krafl'miller. in the sai<l U. S. District Court for the 
Northern District of Illinois, a c(*rtitied co])y of the apju’oval of the 
sjii<l bond being hereto attaclu'd and by reference made a juut of this 
bill of com]daint. 

2. That the <lefemlant, Meaeham iV: Babcock Shi)4uiilding Com- 
]>any is a corporation organized and existing under the laws of the 
State of Washington, and having its principal otlico in the City of 
Seattle in the State of Washington, but. as plaintiff is advised and 
[►olieves and therefore avers, having an attorney and agent at pres¬ 
ent in th(‘ District of (’olumhia, namelv, the defendant. Thomas 
Lyle; and that defendant .Meaeham cV: Babcock Shipbuilding Com- 
panv is sued in its own right and as will hereinafter more fully 
a]>peai-. 
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3. The defendants, T. M. O'Connor, E. C. Pliimnicr, Meyer 
Lisner, W. 8. Benson, B. E. Haney, Frederick I. Thoini)son and 
William 8. Hill, are Commissioners of the U. 8. Shipping Board 
and are sued in that capacity. 

4. The defendant Leigh C. Palmer is President of the U. 8. Ship¬ 
ping Botu’d Emergency F'leet Coq)oration and is sued in that 
nipacity. 

T). The defendant, Andrew W. Mellon, is 8ecretar\" of the Ti’eas- 
ury and is sued in that ca])acity. 

(). The defendant Frank White is Treasurer of the United States 
and is sued in that capacity. 

7. The defendant Thoma-s Lyle is, as plaintiff is informed and 

believes and therefore avers, agent and attorney in the Dis- 
3 trict of Columbia, for Meacham & Babcock Shipbuilding 
Company, and is sued in that capacity. 

8. That the defendant, Meacham Babcock 8hij)building Com¬ 
pany, at the time of the filing of said i>etition in bankruptcy by 
Michael P. Kraffmiller, wa.'^ indebted to the said Michael P. Kraff- 
miller on a certain juoini.'^sorv note executed by the said Meacham 
& Balx'ock Shipbuilding Comj)any, dated .Inly 20, 1922, ])ayal)le 
to the said Michael P. Kraffmiller in the ])rincipal amount of Three 
Thousand two hundred and fifty ($3,27)0) Dollars, which said note 
became due and payable ninety (90) days after said date, with in¬ 
terest at the rate of six (<)D ) pci’ cent per annnin until paid, and 
of which note this plaintiff is now the legal holder, no part of the 
said n(>te cv(‘r having been paid; that the defendant, Meacbam 
Ihibcock Sbiplmilding Company at the time of the filing of the 
said petition in banknn)tcy by Michael P. Kraffmiller, was indebted 
to the .sfiid Michael P. Kraffmiller for inoncv loaned to the .«aid 

t 

Meacham ct Babcock Shij)bnilding ('ompany by said Michael P. 
Kraffmiller or about .Inly 13th, 1921, as (‘videnced by a written 
memorandnm executed by the said Meacham & Babcock Ship¬ 
building Company in words and figures as follows to wit: 

“Washington, I). C., .July 13, 1921. 

“Received of M. P. Kiaffmiller the sum of Thirtv-five Hundred 

t' 

Dollars ($3,.'>(I0) as an emergency loan to be applied in payment 
of two months’ overdue rent of shipyard site at Seattle and im¬ 
perative payroll and maintenance costs. 

MEACII AM A P»ABC()('K SI 11PBUILDINC 
('OMPANY, 

By L. E. MEACHAM, 

Secreiarif” 

and that the .«aid defendant Meacham & Babcock Shipbuilding Com- 
jmny at the time of the filing of .‘<aid petitifin in bankruptcy was 
al.'so iinlebted to the sai<l Michael P. Kraffmiller in the sum of 
Twenty-nine hundred and sixty ($2,9()9) Dollars for money ad¬ 
vanced to the said Meacham Babcock Shipbuilding Conifiany as 
loans during the months of October, November and December, 
1922. 
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4 .That the <lefeinl{int, Mciiehain it Habeoek SliiphuiUlin^ 

(Vimpaiiy. is aI.<o iinlel>te(l to the plaintifl’ on a eertain 
pnnnissoiv note exeeiite<l l>y the said Mea<hani it Hal>eoek Ship- 
laiildin^ (Nanpany dated .\pril 4, payal>Ie to the said Miehael 

I*. KratViniller, in the )>rin(*ipal amount of d'hree Thousand 
() I)(»llars, which said note hecaine due and ])ayahle sixty 
(t>tt) <lays after said date, with intc'iest at the rate of six per cent 
(t»'y ) per anniuii until paid, said note l>ein;!; emlorsed in l>lank 
hv the said M. 1*. I\raIfniiHer aiul one A. H. .\nies; al.‘<o on a eer- 
tain promissory note. ex(‘eut(‘d hy the sai<l Meaeham it Ihihcoek 
Shiphuildini; Company, <iate<l Ajail 4, IH*2’2. payable to the sai<l 
Miehael I*. Kratfniiller. in the |»rinei|)al amount of Three Thousand 
($:>,0<i0,0()) l)ollai*s, which said note hecjunc due ami payable 
ninety (HO) days after sai<l date, with interest at the rate of six 
per cent (O'# ) per annum until pai<l, said note heinjj; endorsed 
in blank by the saiil M. 1\ Kralfmiller and one A. K. Ames; and 
also on a eertain ju’oniissory note, exeeuti'd by the sai<l Meaeham it 
Babcock Shiphiiildinu: (’ompany, dated Marcli 10, 102d, payable 
to the said .Michael W Kralfmiller. in the principal amount of Two 
Thou.smd fjoht Hundred f'ortv-two Dollars and Seventv-two Cents 

‘ t • 

(•$*2,N4‘2.7*2), which sai<l note became due and ]»ayahle live (o) 
months after said datt'. with interest at the rate of six per cent (<>'# ) 
per annum until jwiid. said m>te h(‘inj; emlors(Ml in blank by .M'. I*. 
Kraffmillei- and one .\. H. .\mes. and of which said notes this |»lain- 
tilf is now the leual Imider. no jeait of said notes ever having been 
paid. 

”) 0. Shoitly |»ri<»r t<» .lime 1 Ith, 1021, L. K. .Meaeham. .<(‘cre- 

tary (»f tin* d(*femlant. .Meaeham it Babcock Shiphuildinii 
(’onipany, callcel on said Kraffmiller at Washin^iton. D. C., at which 
time said Kralfinilh'i’ was a jmhlic acceumtant and amlitor, and that 
tln‘ saiel L. K. .Meaeham then ami there exhihilcMl to the saiel Kialf- 
inilh'i a resoluliem of the Beeanl of Directors of the said .Meaeham 
it Babcock Shiphuildinu; Company authorizini*; said L. I*]. Meaeham, 
as secn*tary. to secure' whatever aid would he necessary in the han¬ 
dling of (h(‘ claim of the Meaeham it Babcock Shiphuihlino Com- 
panv before the C. S. Shippinii: Boanl; that the matter of the said 

claim was such that it was m'cessarv for the said Meaeham it Bah- 

« 

cock Shiphnihliiiii Coni|»any to have an (*xperienced accountant ami 
amlitor to ;js.'i-t in pnsentin^ the* sai<l claim (»f the sai<l .Meaeham it 
Babcock Shiphiiildinu; (’ompany to the said \ . S. Shipping Board; 
that thereupon, on .Imu' 1 Ith. 1021. at W'ashiimton, D. C.. the sai<l 
Meaeham it Babcock Shi|>huildin.ij: (’ompany employed sai<l Kratf- 
miller to handle exclusively its .slid claim before the C. S. Shijipin^ 
Board, and the collection of all funds .s't uj) in the claim of 
Meaeham it Babcock Shiphiiildin;:: (’ompany. a cor|)oration. ami 
entered into a ci'rtain nu'morandmn written aiireement in connec¬ 
tion with .Slid emj»loynient in words and figures as follows to wit: 
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‘‘Wasliin^lon, I). (\, June 14, 

Mr. M. P. Krafl’niillcr, 

Wasliington, 1). (\ 

Dkak Sih: 

As per ajiioiMncnt made tliis the 14lh day of .lime, U>21, we 

lu‘rehv authorize you to handle exelusivelv hefore the Tnited 
• • • 

States Shi|)pin^ Hoard at Washington, D. (\, eollections of all funds 
set up in elaim of Meaeham A: Bahcoek Ship Bnildini; (aimpany, a 
('oiporation having its particular olliee in Seattle, Washington, and 
doinu hnsiness under eorjxnate seal of the State of Washim^ton, and 
on the following basis: 

A retainer fee of $3,00U he paid to you on or before the ‘idth day 
of June, 11)21, on the above mentioned matter, and, upon a settle¬ 
ment being secured the following additional payments shall be 
made to you, namely: 

(> 1. In the event that the settlement referred to realizes 

payment to the Ship Building rompany of a sum of money 
not exceeding .$73l),000, payment to you of IttS thc'ieof; 

2. In the event that the settlement refei’rcd to realizes a sum ex- 
cei'ding $73(1,0(10 to the Shi|> Building ('ompany, a payment to you 
of 23', of such amount leeeived o\(‘r and above if730.000. 

The Ship Building (‘ompany fuitlu'r agrees to give whateviM' aid 
it can in preparing this ease and aii* willing to ha\i‘ its Secretary,. 
L. 1*7 Meaeham, here anv such limes as we mav desire* if necessary 
before the Shipping Board in relation to this elaim. 

It is distinellv understood hv the i)arties h(*r(‘lo that no (*(l'ort 
shall he made at any time to employ any political inlluenee of any 
character to the deteiniination of this ease. 

X'erv truly voui’s, 

MKACIIAM ct BABCOCK SHIP BL ILDIXO 
CX)., 

Per L. K. MKACIIAM, Srr'i//' 

that pursuant to sjiid contract sai<I Kralfmillei' entered immediately 
upon said employm(*nt, examined into and audit(‘d the* claim (»f the 
said Meaeham and Bahcoek Shiphuihling ('om|>any against tin* C. S. 
Shi|>ping Board, appeared hef<H(* the C. S. Shipping Board at Wash¬ 
ington, District of (’olumbia, and assisted the said Meaeham tV: Bab¬ 
cock Shi])building (’ompany in the presentation and pi-oseeution of 
its elaim. 

10. On the 24th of .\)uil, 1024 an order was enteied by the 
C. S. District (’ourt f(»r tlie Nortla'in Distiiet of Illinois in the mat¬ 
ter of Krafi'miller, bankrupt, authorizing this jJaintiff as Trustee* of 
said bankrupt estate to employ said Kratfmiller to eai rv out and per¬ 
form whatever remained to be p(*rform(‘d under the said eontraet 
of siiid Kraffmiller with said Meaeham ^ Bahcoek Shipbuilding (3)m- 
paiiy; that jiursuant to the order of said District (’ourt, this plaintiff 
employed said Kraffiniller to |)erform whatever remained to be 
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I»c‘rfoiino<l uiidiT ?ai(J obligation l»y sfiid Kratfiniller and said 

7 Krafl'millcr aixl lliis plainiitl’ have ever since been ready and 
willinu: to perfonn whatever obligations remain to be per- 

foinied by tbeni under sai<l eoiitraet: this plaintid has filed with the 
said r. S. Sbippin.u l><»ard at Wasbinjiton. District of Columbia, ecr- 
tifie<l copy of the onler of the District Court hereinabove referred to 
authorizing the employment of .<aid Kraffmiller hy this j)laintiff to 
cany out and complete whati‘V(‘r performance may he recpiired of 
them uinler .siid contract. 

11. ddie defiaidant Meaeham iV: Haheock Shipbuildinj^ Company 
ha.s been en^a.^ed in the busin(*ss of manufacture and sale of ships 
and aeee.«isories in Seattle. \Vashin<::ton. but has ceased doin^j; husiness 
for more than tw(» yeais last j»assed; it still owns a shipbuilding yard 
and some acee.<s(»ries for buildinu; ships, which are located in Seattle, 
Washinjiton. but there is no market for siiid assets of stiid Meaeham & 
Habcoek Shipbuildinji (,’ompany at this time and Siud assets are of 
m‘^ili«^ible or no valut*; that the principal a.'jset and the only apj)reci- 
ahle {UN<et, of the siid Meaeham Babcock Shipbuilding Company is 
a certain claim against the C. S. Shijjping Board in connection with 
the buihling of 12 wooden ships by the said Meaeham & Babcock 
Shij)building Company for the Emergency Fleet during the World 
War; the said claim against the U. S. Shipping Board is the same 
claim mentioned in tlu* contract hereinhefore set out between said 
Kiatfmiller and sai<l Meaeham tV Babeoek Shipbuilding Company. 

12. d’he entire control of said business of dcfemlant Meaeham ck 
Babe<K k Sliiplniilding ('ompany has been entrusted to W. M. Meach- 
am, its Fresideiil, E. 10. Meaeham, its Secretary and 11. G. Babcock, 
its Treasuier, who are its directors and juincituil stockholders; that 
the said W. M. Meaeham ami L. E. Meaeham have (piarreled with 
the said 11. G. Babioek over the method of the prosecution of the 
claim of the Meaeham vV Baheoek Shipbuihling Company against the 
C. S. Shipping Board; that subseciuent to .June 14th, 11)21, the said 

H. G. Baheock, acting as Treasurer of the said Meaeham A 

8 Babcock Shipbuihling Conn»any, employed attorneys at law 
in Washington to handle e.xclusively before the U. 8. Ship¬ 
ping Boaid the claim of the sai<l Meaeham cV: Babcock 8hii)building 
Company u|»on a contingent basis, and that after certain attorneys 
rendered valuabh' .services in the pro.'H*cution of s<ud claim before the 
C. S. Shipping Board and wi'ie about to procure a favorable settle¬ 
ment of said claim, the said W. M. Meaeham and E. E. Meaeham, as 
Bresi<lent and Secretary of the said Meaeham ik Balx*ock Ship¬ 
building Company. attem]>t(‘d to discharge the said attorneys on 
behalf of said cor]>oration and entered into a contract with other 
attorneys, giving them the exclusive right to handle said claim 
against the V. S. Shipping Boar<l u])on a contingent ba.^is, disregard¬ 
ing the former contracts entered into by the said Meaeham <fe Bab¬ 
cock Shipbuilding Company as a result of which failure of the said 
M . M. Meaeham. E. E. Meaeham and II. G. Babcock to cooperate in 
the management of .<aid biisine.'^s and in the prosecution of said claim 
against the V. S. Shipping Board, said corporation has been and is 
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being grossly niisnianag(‘(l and its assets dissipated, and sneli assets 
will, without the intervention of this Honorable Court, be wholly lost 
to said corporation and its creditors thereby deprived of large sums 
of money. 

13. That as hereinbefore stated, the only asset ui)on which this 
plaintiff can realize his claims for and on behalf of the bankrupt 
aforesaid against the said Meaeham A: Babcock Sliiphuilding Com¬ 
pany, is the claim of the sjiid eorp(H’ation against the U. S. Ship])ing 
Board; that no specific amount, nor any amount, has as yet been fixed 
by the siiid U. S. yhi]>ping Hoard for the ])ayment of the said claim 
and in any event this ]>laintifl‘ would not be at liberty to attach or 
garnishee the sjiid fund when so specitieally set aside, or any part 
thereof, and consecpiently is without any remedy tit law to enforce 
his rights as trustee of the said bankrupt but is dependent upon the 
intervention of this Court for relief in the premise's. 

9 14. For a period of about live months last passeel the said 

Meaeham (fc Babcock Shipbuilding Com]mny and its officers 
have refused to aid this plaintiff and said Kraffmiller in further pre¬ 
senting said claim to sjiid V. S. Shipping Board as provided in said 
contract of June 14, 19*21, between Kraffmiller and said Meaeham 
& Babcock Shipbuilding (\)mpany, or to cooperate* with said Kraff¬ 
miller anel this j)laintiff in hamlling said claim, as a result of which 
this plaintiff and saiel Kraffmiller ai'e* |uevente‘d from furtluT j)er- 
formances of their ])art of the saiel contract, although the‘V, saiel 
Kraffiniller anel this plaintiff, have been at all tinie‘s and are ne)w 
willing anel ready to perform their |>art of saiel e*ontrae*t. 

15. There are e)bligatie)ns and claims against the elefendant 
Meaeham & B{d)ce>ck Shiphuihling (’ompany, exe*e'(‘ding .$2<>9,00(), 
which obligations and claims are now ]>ast elne and do not incluele 
the obligatie)ns incurred by said .Meaeham 6c Bahe*oe*k Shipbuilding 
Company by reason eef the variems contracts made by it for the 
hanelling of the prosecution of its said claim against the U. S. Ship¬ 
ping Board. 

16. This defenelant has elemande*el payment e)f his e*laim, more 
particularly set feu’th in paragraph 8 of this bill e>f cemiplaint, against 
siiiel elefeneiant which is ne)w past due, but saiel elefenelant .Meaeham & 
Babcock Shipbuilding (V)mpany has faileel to comply with .said de¬ 
mand; .«aiel Meaeham efc Babcock Sbipbiiileling Ceanpany has ne) cash 
on hand to meet its obligations now elne anel will not have* sufficient 
money on hanel nor be able te) obtain suHicient money wherewith to 
meet its .said matured obligations nnl(‘.ss a re*ceiver be a|>j)ointcel to 
manage properly anel ceenserve the assets e»f saiel elef(‘nelant and te) 
protect the .«ame again.-^t dissipation anel against improper attacks 
on the part of receivers of sinel corpe)ratie)n. 

17. This plaintiff is informed and believes anel ave'is that it is the 
intention of the defendants, the members of the U. S. Shipping 
Board, to disregard the right of this f)laintiff anel saiel Kniffmiller to 

collect the funds .«et up in the claim of the Meaeham Bab- 
10 cock Shipbuilding Company as provideel fe)r in the contract 
between said Kraffmiller and Meaeham eic Babcock Shipbuild¬ 
ing Company. 
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1<S. This phiintiir is infoniRMl nixl hclievos ami aval’s that it is 
the intention of sai<l M(*achani i'c Balx-ock Shiphnihling Company 
ainl its otliceis, in the event of a settlement of its claim against 
the r. S. Shipping lioanl to remove said fnmls from the jurisdic¬ 
tion of this Ilonorahle ('onrt to the State of Wiishington and 
there to apply a lar^e part of the same to e.xorbitaiit charges for 
sidaries ami e.\pens(‘s of the of!ieei*s of the said coi’|)oration dur¬ 
ing the past two yi'ars, during wliieh time the S4n<l corporation has 
not Uen <loing husiness, ami to prefer such of the creditors of 
said defendant as mav he favored hv such defendant over creditors 
of the same cla.^s; that the intervention of a court of equity to 
save, safeguanl and i>roteet the assi*ts of the said defendant and to 
administer tlie same eipiitahly for the benetit of creditors of said 
corporation is an imperative necessity and this plaintiff hereby 
offers to lelease in favor of any receiver appointed by this Honor¬ 
able Court any right acquired by him under the contract of .lime 14, 
lh21, between the said Kralfmiller ami Meaehem iV: Babcock Ship¬ 
building Conipany to collect the funds to be collected in settlement of 
the claim of sai<l .\Ieaeham it Baheoek Shipbuihling ('onqauiy against 
the C. S. Shipping Board. 

lit. Any attempt hv jdaintiff to eid'orce his aforesaiil claim at 
law against the defendant. Meaeham it Babcock Shipbuilding (’om- 
jiany, will jireeipitate similar action on the ]»art of other creditor- 
of .<aid defendant and this wouhl lead to wasteful strife and con- 
troviMsv, which plaintiff helievi's can hi' avoided and the propeily 
of said defendant pivserved for equitable distribution to tliose en¬ 
titled thereto by the intervention of this Honorable Couil and grant¬ 
ing of eipiitahli' lelief. inelmling the ap|>ointment of a receiver, and 
the i>suanee of an injunction restraining and enjoining the 
11 ilrfendant. fldward If. Schmidt, Treasurer of the S. Shij)- 
ping Board 1'hnei‘geney f leet Corporation, and the di'fcndant 
Frank White, Treasurer of the L'nited States, from jiaying any 
money in .‘•ettlemenl of said claim of said Meaeham it Balx*ock Ship- 
huilding ('ompany against the saiil C. S. Shi[)ping Board to any other 
person than tin* receiver to he appointed hv this Honorable Coui1, 
that unless this Honoiahle Court, in view of the disahilitv of the di‘- 
fi'iidant, Meaeham it Baheoek Shi]>huilding Conqainy, to meet its due 
obligations, will deal with the pi’operty of the said defendant. 
.Meaeham it Baheoek Shi|)huilding (’ompany, as a tru.<t fund for the 
payment of its creditors as their interesi may appear, such property 
will he dissipated, waited and saerifieiMl and interminable litiga¬ 
tion will ensue, to tin* gri'at and irre])arahle damage and injury of 
the eri'ditoi-s of the .siid Meaeham it Baheoek Shipbuilding (’ompany. 

*20. This plaintiff further .siys that the as.-^ets now in his hands 
are in.suflieient to pay the creditors of said Kraffmiller in full and the 
co.'its of a<hninistration, and this plaintiff brings this bill of com¬ 
plaint by leave of the United States District Court for the Northern 
J)i.<trict of Illinois fii-st duly had and obtained. 

Wherefore, the pri'inises considered, this plaintiff says: 

I. That this Honorable Court will forthwith appoint a receiver 
of all and singular the assets and property of eveiy nature, wherever 
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situated, held, owned or controlled by the defendant, Meachain & 
Babcock Shipbuilding Coiniainy, with full power and authority to 
take into his possession, hold, inanaj»;e, conduct and licpiidate the 
business now bein^r conducted by said defendant, and with the usual 
poweis of receivers in equity, and such further powei*s as this Hon¬ 
orable Court may from time to time grant, to perform the existing 
contracts of siud defendant to the extent that the pei*fonnanc« 
12 of the same shall seem to him desirable or equitable, to sell 
all or any part of the assets of said defendant, to bring suite 
for, collect, receive and take into his possession all the property 
and assets, real, personal and mixed, goods, chattels, credits, 
rights, claims and equities, books, papers, securities, cash and 
other property whatsoever, and wheresoever situated, of the said 
defendant, to institute, prosecute, become i)arty to, intervene in, 
compromise or defend suits or actions at law or in equity, or other¬ 
wise, either for the recovery, })rotection or maintenance of either 
the pioperty or assets of tlic defendant, as he may deem neces¬ 
sary or j)roper, including the institution and prosecution of such 
ancillary i)r(K*('edings as such receiver may deem advisable, and in¬ 
cluding any other suits, actions or proceedings at law or in equity, 
or otherwise, in which said defendant may have an interest as party 
defendant, or otherwise, to settle or compoimd or make allowance of 
any or all debts now due or owing, or which may hereafter l)e due 
and owing to the said defendant, subject, however, to the orders of 


this Honorable (\)urt, and that the oflicers, managers, siiperintend- 
I'Uls, agents, attorneys and empl(»yees of the said detVndauts be re- 
(jiiired forthwith to deliver up to said receiver the possession of all 
and every part of the property of said defendant wheresoever situ¬ 
ated, including the several books, vouchers and papers in any way 
relatiTig to the business or c(U|)orate proceedings of said defendant. 

2. That this Honorable Court administer all and singular the 


property, rights and business belonging to the defendant, Meacham 
it Babcock Shi})l)uilding Company, a corporation, and will ad¬ 
judicate, enforce and adjust tbe rights, liens, equities and claims 
of all creditors of said defendant, including the claim of this plain¬ 
tiff as the same mav be determined. 


.‘b That all persons liable to .«aid defendant, Meacham & Bab¬ 
cock Shipbuilding Company, may be recpiired to account 
l.‘> for tbe same to said leceiver; that all assets of said corpora¬ 
tion may be marshalled and the rights of various persons 

interested therein determined bv this Honorable Court. 

« 

4. That all creditors, stockholders and other persons be enjoined 
from iu.'itituting or prosecuting, or continuing the prosecution of 
any actions or suits, or other proceedings at law or in equity or ad¬ 
miralty, or under any statute, against tho defendant, Meacham & 
Babcock Shipbuilding Company, or from libelling, levying, any 
attachments, executions or other processes u])on or against any of 
the properties of the .said defendant, or from taking or attempting 
to take into their possession any of the jiroperty or any part of the 
pro|)erty of the defendant. 


2—4411a 
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r>. That all creditors of the sai<l Mcacham & Babcock Ship- 
hiiildii)^ ('ompany, and all pci*sons interested in said defendant, 
or the prop(‘rty thereof, he perinitte<l to intervene in and become 
parties to this suit if, and as permitted and authorized so to do by 
this IFonorahle (’ourt. 

b. That a writ or writs of injunction, temporary and permanent, 
i.^sue out of and under the .seal of this Honorahle Court directing, 
enjoining ami restraining the defendant and the ollieei*s, su])erin- 
tendents, managers, attormw'i, agents, and employees of the defend¬ 
ant, Meaeham iV: Baix'ock Shiplmilding (’ompany, from interfering 
with, transferring, .<elling or disposing of any of the property or 
ineome of the sai<l defendant, and enjoining the defendant, Ed¬ 
ward II. Schmidt, Treasurer of the Cnited States Shipping Board 
Emergency Fleet ror]K)ration and Frank White, Treasurer of the 
Fnite<l Stat(*s from paying any money due or to heeome due in the 
future to the Siiid Meaeham it BalxMiek Shi|»huilding (^)mpany to 
any per.^on other than the receiver to he appointed by this Honor¬ 
able (ouii. 

7. That this Honorable Court will grant to the complainant not 
only a writ of injunction but also a writ of subpoaia of the Cnited 
States of America issued out of ami under the .^^eal of this 
14 Honoral)le (’ourt ami directed to the d(‘fendants, eommand- 
ing them on a certain day thercMii nanuMl, under a certain 
]>enalty, to ap]>ear before this Honorable ('ourt to answer (Imt not 
under oath, an,<wer under oath lu'ing hereby expressly waived) of 
and in the premis(\s and to stand by, perform ami al)ide by such 
order, direction ami (U*crees as may l»o made against them in the 
premi.'^es, and as shall .'iccMu pro|>er and right in eipiity and in good 
conscience, and that this plaintilf may have such further and other 
and (litferent relief in the premises as to this Honorable Court may 
seem proper and as may he necessary fully to protect and enforce 
the rights and e(piiti(*s of th(‘ complainant ami of the ollicers and 
stockholders of the defendant, Meaeham cV: Babcock Shipbuilding 
Company. 

<S. That if any of the suhp(enas directed to the defendants afore¬ 
said are retunuMl “not to he found.“ then the court make the neces- 
sarv or<ler or orders providing for service* by publication or for 
substituted service as prescribed by law and by the rules of this 
court. 

1). For .such other and further relief as the nature of the case 
may lequire and to the court may seem just and j)roper. 

WTLTdAM F. ZIBELL, 

Trustee in Bnnl:nipte}i of the Estate of 

Miehael I\ Kratjmiller, Bankrupt. 

EOWABO STAFFOBH, 

HOCLIHAN iV: MK’HEI.S, 

At tome If s for Plaint itj. 
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State of Illinois, 

f'onnfii of Cook', ss: 

William F. Ziboll, being first duly sworn on oatli deposes and 
says (bat he is the duly authorized and acting Trustee in Bank- 
ru])tcy of the Estate of Michael P. Kraffmiller, Bankrupt; 
15 that lie has read the foregoing Bill of Complaint by him 
suhscrihed and knows the contents thereof, and that the 
same is true except as to those things therein stated to he upon in¬ 
formation and belief, and as to those things he believes them to 
he true. 

WILLIAM F. ZIBELL. 


SuhscrihiKl and sworn to before me this 18th day of December, 
A. I). 1924. 


[notarial seal.] 


FREDERICK C. RAUSCH, 

Notary Public. 


Ih .At a Court of Bankruptcy Held in and for the Northern 
District of Illinois This bth day of February, A. D. 1924. 

Before Sidney C. Eastman, Referee in Bankruptcy. 


In the District Court of the United States for the Norlhern District 

of Illinois. 


In Bankruptcy. No. 82629. 

In the Matter of Mich.vel P. Kraffmiller, Bankrupt. 

It appearing to (he Court, that AVilliam F. Zihell of Chicago, and 
in said district, has been duly appointed trustee of the estate of the 
above named bankrupt, and has given a bond with sureties for the 
faithful performance of his ollicial duties, in the aiiKnint tixe<I (1) 
by the creditors, to-wit; in the sum of One Hundred Dollars it is 
ordered that the said bond he, and the same is, hereby approved. 

SIDNEY C. EASTMAN, 

Pefrrcc in Hanlcrnpfcy. 

In tl.e District Court of the United States of America for the 
Northern District of Illinois, Eastern Division. 


I, Sidney C. Ea.'^tmaii, one of the referees in bankruptcy for the 
Counties of Cook and Lake in the Northern District of Illinois, do 
hereby certify the above and foregoing to he a true and correct copy 
of an firder entered hv me on the (>th dav of Fehruarv, A. D. 
1924, in the matter of Miclau'l P. Kratfmiller in Bankruptev 
No. 82629. 

In testimony whereof, I have hereunto set my hand at my office 
in Chicago, in said district, this 26th dav of Fehruarv A. D. 1924. 

(Signed) SIDNEY C. EASTMAN, 

Referee in Bankruptcy. 
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17 Memoranda. 

Juniiarv 2. 1025.—Spa. to aii.^wer and copies to (2, 3, 4, 5, 6, 7 
and <S toj^etlu*!*) 0, 10, 11, 12. 

January 3, 1025.— Rule returnaUc Jan. !(>, 1025 and 0 coi)ies. 
Spa. to answer and copies to Xos. 1 and 13 issued. 

January 14. 1025.—Rule returned served deft. No. 1. Spa. to 
answer leturiud served deft. No. 1 (.Marshal of Tacoma, IVa.^lm.) 

18 Amrndrd and Supplemental Bill. 

Filed January 10, 1025. 


The aniemled an<l supjJeinental hill of William F. Zibell, Trustee 
in Bankruptcy of Michael V. Krafl’miller, bankrupt, leave of the 
(’ourt havinn tirsl been had ami obtained to file tbe same, respect- 
fullv shows: 

1. That he is a citizen of the Fnited States and of the State of 

Illinois and brings tins suit as trustee in bankruptcy of 
10 Miebael R. Kraflmiller. wbo on the 11th day of .lanuary, 
1022). fil(*d in tho Histriet Court of the Cnited States for the 
Northern District of Illinois, eastern <livisi(m, his petition in bank¬ 
ruptcy praying that he lx* adjudged by ."^aid court to be a bankrupt; 
that an oidt'r was (‘iiti'ied on said petition by .slid District (’ourt on 
Januaiv 12, 1024, ad.judieatinjLj; tbe slid Michael V. Kralfmiller a 
bankrupt; that thereafter, on tlie (Oh day of February, 1024, the 
siiil court by an order duly entered appointed this plaintiff trustee 
of the estate (d the .slid bankrupt u])on ^ivin^ bond in tbe sum di¬ 
rected: that on the same day, this j)laintitf tiled his bond in the sum 
retjuired, and on the same day an order was entered approving the 
bond, and this plaintiff has ever since been, and is now, the duly ap¬ 
pointed, (jualified and acting trustee in bankruptcy of the estate of 
Michael R. Kralfmiller, in the said V. S. District Court for the 
Northern District of Illinois, a (‘(‘itified copy of the approval of the 
.Slid bond b(*ing attaehei] to the plaintiff’s original bill of complaint, 
whieb copy is hereby referrixl to and by reference made a part of 
this amended and supplemental bill. 

2. That the defiaidant, Meaeham ^ Babcock Shipbuilding (’om- 
pany, is a corporation organized and exi.'^ting under the laws of the 
State of Wa.diington, having its ])rincipal office in the C’ity of 
Seattle, in the State of Wa.diington, but as plaintiff is advised and 
believes and therefore avers, having an attormw and agent who has 
been until very recently in tbe District of Columbia and who is at 
jiresent (‘iihi'r in the District of Columbia or about to return im- 
mediat-ely thereto, namely, the defendant Thom«as l.yle; and that 
defendant Meaeham & Babcock Sbi])building Company is sued in its 

own right and as will hereinafter more fully appear. 

20 3. The defendants. T. V. O’Connor, E. C. Plummer, Meyer 

J.isner, W. S. Benson, B. E. Haney, Frederic T. Thompson 


W. F. ZIBELL VS. MEACHAM A' BABCOCK CO. ET AL. 


13 


and William S. Hill, are Conimisv^ioncrs of the U. 8. Shipping Board 
and are sued in that capacity. 

4. The United States Shipping Board Emergency Fleet Corpora¬ 
tion is a corporation of the District of Columbia and is sued as the 
j)arty in whose name the contiacts hereinafter referred to were en¬ 
tered into, and is a debtor under certain contracts with the said 
Mcacham & Babcock Shipbuilding Comj)any, which will hereinafter 
be more particularly referred to. 

5. The defendant Leigh (’. Palmer is President of the U. S. Ship¬ 
ping Board Emergency Fleet Corporation and is sued in that ca- 
j)acity. 

t). The defendant, Andrew W. Mellon, is Secretary of the Treasury 
and is sued in that ca}>acity. 

7. The defendant Frank White is Treasurer of the United Slates 
and is sued in that capacity. 

8. The defendant Thomas Lyle is, as plaintilf is informed and be¬ 
lieves and therefore avers, agent and attorney in the District of Co¬ 
lumbia for Mcacham & Babcock Shi])building Company, and is 
sikhI in that capacity. 

h. The defendant Tracey E. (Iritlin is rt'ceiver in bankrindcy of 
Meachain & Babcock Shipbuilding Company, and is sued in that 
capacity; this plaintilf is inhnnied and l)elieves and therefore avers 
that Meachain tfc Babc(»ck Shipbuilding Cninpany was adjudicated 
bankrupt, upon its own pi'tition, in tin* I nit(‘d States District (V)urt 
lor the \\ est(*rn District of Washington, northern division, on the 
loth day of January, Pl’io, and that the said <lelen<lant, Jhacey E. 
(hillin, was appointed receiver by the said court on the same date, 
said Aleacham & Babcock Shipbuilding Company having 
21 been served by substitut(‘d .service in this proceeding on the 
8tli day of .January, 1920. 

10. That the defendant Meachain & Babcock Shipbuilding Com¬ 
pany, at the time of the tiling of said petition in bankruptcy by 
Michael P. Kraffmiller, was imlebtcd to the said Michael P. Kraff- 
niiller on a certain promissory note executed by the said Meachain 
A Babcock Shi|>building (>»mpany, dated July 20, 1022, payable to 
the .Slid Michael P. Kralfmiller in the primapal amount of Three 
Thousand two hundred and lilty (•$o,2o0) Dollars, which said note 
became due and payable nini'ty (00) days after said date*, with in- 
tcM’est at the rale of six (O'f ) per ccMit per annum until paid, and 
of which note this plaintilf is now the legal holder, no jiarl of the 
.Slid note ever having been paid; (hat the defendant, Mcacham & 
Bahcock Shipbuilding Company, at the time of the filing of the said 
petition in hankrujitcy by Michael P. Kralfmiller, was indebted to 
the said Michael P. Kralfmiller for money loaned to the .said 
Meachain & Babcock Shi|)building Coiujiany by said Michael P. 
Kralfmiller on or abrait July 13. 1021, as evidimced by a written 
memorandum executed by the su’d Mcacham (k Babcock Shijibuild- 
ing Company in words and ligures as follows, to wit: 
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**\V}i.<luii^t()n, 1). C., July 13, 1J)21. 

of M. r. Kratfiniller llie sum of Thirty-live Hundred 
Hollar.': (.Sd.olMi) a.-i an cmei'^iencv loan to he ajjplied in j)aynient of 
two months’ oxcrdue rent of shi|»yanl site at Seattle and im}>erative 
pavroll and mainlonanco costs. 

MEACHAM A BAHCOC’K SIIIPBCILDlNCi 
C( )MPANY, 

By L. E. MEACH.\M, 

See re far If" ; 


and that the .s«id <lcfcndaiit, Mejjcham A: Baheock Shiphuildin^ 
Company, at the time of the lilinjj; of said petition in bank- 
22 ruptey, was al.^o in<lel»ted to the said Michael V. Kratfmillcr 
in the sum of Twi-uty-nine hundred and si.xty (•'i>2,h()U) 
Hollars for money advanced to the said Meaeham & Babcock Ship- 
biiiklinti (*om]»any a.< loans during the months of October, Noveiii' 
her and Heeember, llt22. 

'I’hat tln‘<lefen<lant, .Meaeham A Babcock Shi|)buildinjj; Company, 
i.s also imlebte<l to the plaintiff on a certain promissory note e.xeeiiteil 
by the said Meaeham A Babc(K*k Shipbuildinii C’ompany dated 
April 1, r.t22. payable to tin* sai<l Miebael W Kraffmiller, in tbe 
f»rineipal amount of 'rhre(‘ Thou.smd (S2>,(|()().()0) Hollars, which 
.'iaid note beeann* diu* and payabU' si.xty (tiO) days after said date, 
with interest at the* rale of six ptu* cent (bC ) |>er annum until paid, 
said note beinti emloise<l in blank bv the said M. B. Kratfmiller and 

* t 

one A. K. Ames; al.<o on a certain promis.<orv note, executed by the 
.Slid Meaeham A Babcock ShiphniMiuLT Company, dated April 4, 
llt22. payable to the .siiil .Michael V. Kraffmiller, in the prineit)al 
amount of 'rince 4'honsand (Sb.tMMt.Oll) Hollars, which said note 
became due and payable ninety (IMI) <lays after .slid date, with in- 
teie.'t at tin* rate of six per eiait ) per annum until paid, said 

note b(‘iim eiidorsi'd in blank bv the .siid M. W Kraffmiller and one 

t 

A. B. .\mes; and al.-o on a certain promissory note, executed by tbe 
.sii<l Meaeham vV: Babcock ShipbiiiMini; Conijainy. dated March lb, 
lb23. payable to the said .Michael 1*. Kraffmiller, in the principal 
amon.nt of 4’wo Thonsaml fji;ht Hundred lAntv-two Hollars and 
S(*V(‘nty-t wo Cent.- (>^2..S42.72 ), which .-aid note became due and 
l>ayable li\i‘ (."») months after .sii<l «late. with interest at the rate of 
six p(‘r cent (<>', ) pi-r annum until paid, said note beinjj; endoised 
in blank bv .M. \\ Kraffmiller ami one K. .\nies, and of wbieh 
said notes this plaintiff is now tin* le.i;al holder, no part of said notes 
ev(‘r havinii been paid. 

22> 1 1. Shoitlv prior to .lime 14. Ib21. E. K. Meaebam, .secre¬ 

tary of till' dehaidant. .Meaeham A Babcock Shipbnildinj' 
(\)mpany. calhal on said Kraffmiller at W’ashinuton. H. C., at wbieli 
time .said Kraffmilha' wa.- a public accountant and amlitor, and the 
.said E. IE .Mi'ai ham then and there exhibiti'd to the .said Kraffmiller 
a re.sohition of the board of directors of tbe said Meaebam A Bab¬ 
cock ShipbuildiiiLj (’oni|>any. anthorizin.u; said E. E. Meaeham, as 
secretary, to secure whatever aid would be necessary in the handling 
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of the claim of tlic Mcacliam & Ihibcock Shiphuildint; (\)m})any l>c- 
fore tl)e United States Shipping l>oard and the United States Sliip- 
pin^ Hoard Kmerjieney Ideet Uorporation; that the matter of the 
said claim was such that it was necessary for the said Meacham & 
Haheock Shiphiiildinji; Company to have an experienced accountant 
an<l auditor to assist in presentinji; the said claim of the said Meacham 
it Bahcock Shiphuildin^ Com]»any to the said United States Ship- 
]>ina; Hoard and the United Stat(‘s Shippim*; Hoard Kmcr^cnev Fleet 
(^)rp(‘ration; that thereupon, on .luiu* 14, U>*21, at Washinj^ton, 
1). C., said Meacham cV: Haheock Shipl)uildinu; Company cm|)loye(l 
said Ivralfmiller to handle exclusively its said claim hefore the 
United States Ship|)in<; l>oard and the United States Shipping 
Hoard Fmergeney Fleet (^)rporalion, and the eolleelion of all funds 
set up in the claim of Meacham cV: Haheock Shi])l)uilding Company, 
a corporation, and entered into a certain memorandum written 
agreement in connection with .<ai<l (*mployment in words and ligures 
as follows, to wit: 

‘‘M’ashington, 1). C., June 14, lt)21. 

Mr. M. P. Kraffmillcr, 

Washington, I). C.: 

As per agri'cment mad(‘ this the 14th day of June, PJ21. we hereby 
authorize you to handle exelusiv(4y hefore the UniP'd Stall's Ship¬ 
ping Hoard at Washington, 1). (’., eolli'ctions of all funds set up in 
claim of Meacham A Haheock Ship Huilding Company, a (Corpora¬ 
tion having its paiticulai* otlice in Seattle, Washington, and 
24 doing husine.ss under corjxirati* seal of the State of W’asliing- 
ton, and on the following basis: 


A retainer fee of $5,000 he ])ai<l to you on or hi'foix* the 20th day 
of June, 1021, on the above mentioned matti'r, and, u])on a settle¬ 
ment being secured the following additional payments shall bo 
made to vou, namelv: 

1. In the event that the settlemi'iit referreil to ri'alizes payment 
to the Shij> Huilding (Mmpany of a sum of money not exceeding 
$750,000, payment to you of lO/i thereof; 

2. In the event that the settlemi'iit referred to realizes a sum ex¬ 
ceeding $750,OOt) to the Ship Huilding Uompauy, a payment to you 
of 25y< of such amount received over and above $75t),tlOO. 

The Ship Huilding Company further agrees to give whatever aid 
it can in preparing this case and are willing to have its Secretary, 
L. E. Meacham, here any such times as we may desire if necessary 
before the Shijijiing Hoard in relation to this claim. 

It is distinctly understood by the parties hereto that no effort 
.shall he made at any time to employ any political inlluence of any 
character to the determination of this case. 


Very trulv vours, 

MEACHAM ct HAH(C()CK SHIP HUILDING 
CO., 

Per L. E. MEACIIAM, Scc>/r 
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tliat pursuant to said contract said Krallinillcr entered inunediately 
upon said (Miiplovinent. exaniiiuMl into and audite<l the claim of the 
said Mcachani Bai»co(*k Slu|>lauldinii: (’oinpany apiinst the 
rnited States Sluj>pin;i Board and the rnite<l States Shipping Board 
Kiner^cncv I'leet (’<nporation, aj>peared Ixdore tlie United States 
Shij>pin,i>: lh»ard and hehne the United States Sliippinjjj Board 
lhn(‘ruencv I'lt'ct C’oiporation at Washin^jton, District of (\)liunl)ia, 
ami assisted the said .Meachani vV: Bahcock Shiphuildinji ( oinpany 
in the presentation and ]>ros(‘ciition of its claim. 

12. On the 2-lth of April, lh24, an order was entered hy the 
United States District Uoiirt for the Xorthern District of Illinois in 
the matter of Kraffmiller, hankriipt, authorizinj^ this plain- 
titf as trusti'c of said hankru|>t estate to employ said KrafU 
millcr t<» cairv out and |>erform whatever remained to he 
perfoiincd under the .-aid contract of said Kndfmiller with said 
.M(‘acham A’ Bahcock Shiphnihlin.ii Uompanv; that pursmuit to the 
onler of said District Uourt. this ]»laintitl‘ employed said Kratl'miller 
to p(‘rform whatevia* remained to he performed under said obliga¬ 
tion hv .<aid Krall’millcr and .-aid Krall'miller and this [daintiff have 
ever since l»c(‘n rc*ady and willing to perfoiin whatever ohlijiations 
nanain to lt(‘ performed hy them iimha* said contract: this plaintilF 
has liic(l with the said Unit(‘d Stat(*s Shipping Board at Washing¬ 
ton. Di.-liict of Uolumlaa. ct*rtilied copy of the order of the District 
(’ourt luMcinahovo r(‘fcric<l to authorizinu: the employment of said 
Kiallmiller hy this jdainlilV to carry out- and complete whatever 
p(‘rfoinianc(‘ may In* r(‘<|uircd (»f tluan under .slid contract. 

12. 'Phe dcfi'iidant. Mi'acham A: Bahc<K-k Shijjhuildini]: Company, 
has h(‘(‘n (MiLiaiii'd in th(‘ husim'ss of manufacture and sale of ships 
and accc.-sorics in S<‘attle. Washinuton, hut has cea.'ictl doin^ hiusi- 
ne.<s lor nioi'c than two ycais last past: it still owns a shiphuildin^i: 
yar<l and .sane acc(‘Ssories for huildin^ shi]>s, which are located in 
S(*attlc. Washiiuiton. hut there is no market for saiil irs.'^ets of said 
Meacham A Bahcock Shiphuildimi Comjiany at this time and .said 
a.ss'ts aie of m'iiliLiihle oi- no value: moreover, as heretofore stated, 
till' said Meacham A B.ihcock Ship)»uil<limi Com]>any wa.s at its own 
rerpiest adjudicated hankrupt on the l.‘>th day of January. 102"): 
that the p!inci)»al ass*ts ami th(‘ only ajipreciahle asset of the said 
Meacham A Bahcock Shiphuildiiuj: Company, is a certain claim 
ai-^ain^t thi' United States Shi?»pini: Board and the United States 
Shippimj; Board Ijnemency I'leet Coiporation in connection with 
the huildim: of twelve (12) wooden ships hy the said 
2t) Meacham A’ Bahcock Shiphuihlini: Cnm]>any for the Emer- 
ueney Fleet durinir the World War. as provided for hy certain 
contracts enteiiMl into hetween the .slid Meacham S: Bab(*ock Ship- 
huildiiiLr ('ompany and the United States Shi])pin^ Board Emer¬ 
gency Fleet Corporation, as follows: 

Contract No. 00, dati'd .\iurust 7. 1017, for two (2) wooden hulls: 

(.’ontract No. 1 12. <late(l November 2.S. 1017, for four (4) com- 
[Jeted ships: 

Contract No. 22.7. dated June 14, 1018, for four (4) wooden 
hulls; 
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Con tract No. 485, dated September 21, 11)18, for two (2) wooden 
hulls; 

(’ontract No. .44 M. 1., dated July 17, 11)18, for iiistallalioii of ma- 
eliinerv in the two (2) hulls of Contniet No. 09 and the four (4) 
hulls of Contract No. 335, the installations in the four latter hulls 
having been canceled after the arinistice; 

the said claim against the I nited States Shipping Hoard and the 
United States Shipping Board Emergency Fleet Corporation is the 
same claim mentioned in the contract hereinbefore set out between 
siiid Kratl'miller and Siiid Meacham ct Babcock Shipbuilding Com¬ 
pany. 


14. The entire control of said business of defendant Meacham & 
Babcock Shipbuilding Company has been entrusted to W. M. 
Meacham, its President; L. E. Meacham, its Secretary; and II. G. 
Babcock, its Treasurer, who are its directors and principal stock¬ 
holders; that the siiid W. M. Meacham and E. E. Meacliam have 
(piarreled with the siiid II. G. Babcock over the method of the prose¬ 
cution of the claim of the Meacham & Babcock Shipbuilding Com¬ 
pany against the United States Shipping Board and the United States 
Shipj)ing Board Emergency Fleet Corporation; that subsequent to 

.lime 14, 1921, the said II. G. Babcock, acting as Treasurer 
27 of the said Meacham vfc Babcock Shiiibuilding Company, em¬ 
ployed attorneys at law in W ashington to handle exclusively 
before the United States Shipping Board and the United States Ship- 
])ing Board Emi'rgiaicy I'leet (,'orporation the claim of the said 
Meacham & Babcock Shipbuilding Company upon a contingent 
basis, and that after certain attoinevs rendered valuable services in 
the prosecution of said claim before the United States Shi|)ping 
Board and the United States Shipping Board Emergency Fleet Cor- 
j»oration and were about to ])rocure a favorable settlement of said 
claim, the said W'. M. Meacham and L. E. Meacham, as President and 
Secretary of the said Meacham ct Babcock Shipbuilding Company, 
attempted to discharge* the said attorneys on beladf of said corpora¬ 
tion and entered into a contract with other attorni*ys, giving them 
the exclusive light to hamlle said claim against the Unitecl States 
Sliipjang Board and the United States Shi{)ping Boai’d lOmcrgency 
Fleet Coiporation upon a contingent basis, disregarding the former 
contracts entered into by the said Meacham & Babcock Shiiibuilding 
(’ompany as a result of which failure of the said W'. M. Meacham, 
L. E. Meacham and II. G. Babcock to cooperate in the management 
of said business and in the prosecution of said claim against the 
United States Shi|)ping Board and the United States Shipping Board 
Emergency Fleet Coi}K)ration, said corporation has been and is being 
grossly mismanaged and its assets dissipated, and such assets will, 
without the intervention of this Honorable Court, be wholly lost to 
.said coiporation and its creditoi-s thereby deprived of large sums of 
monev. 

15. That as hereinbefore stated, the only a.sset upon which this 
plaintiff can realize his claims for and on behalf of the bankrupt 

3—4411a 
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af()rc‘sai<l ajj;ainst tlie said Meacliain & Babcock Shipbuilding 
28 (’onipany, is the claim of the said corporation against the 
I nited States Shipjang Board ami the United States Shipping 
Board Eniergenev Fl(*et Corporation; that no spceilic ainount, nor 
any ainount, has yet he(*n li.xed hy the said Cnite<l States Shipping 
Board or by the United States Shipping Board Kincrgency Fleet 
Uorjioration for the payment of the said claim and in any event this 
plaintifi' wouhl not h(‘ at liberty to attach or garnishee the said fund 
when so s|»eeirically s(‘t aside, or any i^ut thereof, and conse<|iu‘ntly 
is without any r(*me<ly at law to enforet' his rights as trustc'c of tlie 
said bankrupt hut is di'pendent upon the intervention of this Court 
for iclief in the premises. 

1(>. Fora period of about five months last past, the said Mi'acham 
& Baheoek Shipbuilding Company and its (hlieers have refeused to 
aid this plaintiff and said Kraffmiller in furtlier ])r(*st*nting said 
claim to sin<l Cnite<l States Shipping Board and to th(‘ United States 
Shi])ping Board Fmergenev Fleet Corporation, as provided in said 
contract of .lime 14, llt21, between Kraffmiller and .slid Meaeham 
&. Babcock Shijjhuilding Comjjany, or to cooperate with said Krafi- 
miller ami this plaintiff in handling .slid claim, as a result of which 
this plaintiff and said Kraffmiller are jnevented from furtlier j>er- 
formanees of tlieir |»art of the .slid contract, although they, .slid 
Kraffmiller and this plaintiff, have Ix'tMi at all times ami are now 
willing and ready to perform their part of .siid eoiitraet. 

17. There are obligations and claims against the defendant 
Meaeham cV: Babcock Shipbuilding (’onipany, cxciH‘ding 5f2(it 1,(100, 
which obligations and claims are now pa.st due and do not include 
the obligations incmriMl by .siid Meaeham cV: Baheoek Shipbuilding 
Fompany by reason of tlu‘ various enntiacts niailc by it for the 
-h handling of tlic prost*eution of its .siid claim against the 
I nited Statt*s Shipj>ing Boai’d and the Cniteil States Ship¬ 
ping Board Fnit'rgency Fleet Corpoi’ation. 

ItS. This plaintilf lias deniamli'd payment of his claim, more 
jiarticularly set foith in paragraph 10 of this amcndi‘d and supple¬ 
mental hill, against said defendant which is now pa.-t due, hut said 
defendant Meaeham A: Baheoek Shi|>huilding (’onipany has failed 
to comply with .siid di'inaml: .siid Meaeham tV: Balieoek Ship¬ 
building Company has no cash on hand to meet its obligations now 

due and will not have .■‘nflieient monev on hand nor be able to ob- 

« 

tain sutlieient money wherewith to meet its .sii<l matured obliga- 
tion.s unle.S'i a reet'iver he appointed to manage jnopi'ily and con¬ 
serve the a.'isets of said defendant and to protect the .sime against 
dissipation and against improper attacks on the jiait of receivers of 
said eor]»oration. 

19. This plaintilf is informcMl and believes and avers that it is 
the intention of the defendants, the members of the Cniteil States 
Shipping Board, and of the defendant Cnitetl States Shipping Board 
Kmeigency Fleet Corporation, to disregard the right of this plaintiff 
and said Kralfmiller to collect the funds .<et up in the claim of the 
Meaeham A: Babcock Shipbuilding Cumpaiiy as juovided for in the 
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contract hctwc'cn slid KrafTiiiillcr and Mcacliain Babcock Sliip- 
bnildinji; Company. 

20. This plaintitr is informed and believes and avers that it is tlie 
intention of said Meacbam & Babcock ISbi]>buildin^ Company and 
its otiicers, in the event of a settlement of its claim against the 
United States Shipping Board and the Cniteil States Shipping 
l^oard Kmergency Fleet (’or])oration, to remove said funds from 
the jurisdiction of this Honorable Court to the State of Washington 

and there to apply a large part of the same to exorbitant 
dO charges for .salaries and exj^enses of the otiicers of the said 
corporati(»n during the |»ast two years, during which time 
the said corporation has not been doing business, and to jirefer such 
of the creditors of said defendant as mav he favored hv such de- 

t «/ 

fendant over other creditors of the same class; that the intervention 
of a c()urt of e([uity to save, safeguard and j)rotect the assets of the 
said defendant and to administer the same ecpiitahly for the hene- 
tit of creditors of said corporation is an imperative necessity and 
this ])laintiff hereby otters to relea.'^e in favor of any receiver ap- 
])ointed by this Honorable (^)urt any right acipiired by him under 
the c(»ntract of .luiu* 11, ltt*21, bctwirn the said Kratfmiller and 
.Meachaiu iV: Jkd>cock Fhiphuilding Company to collect the funds 
to he colle(*ted in settlement of the claim of said Meacham & Bab¬ 
cock Shipbuilding (’ompany against the United States Shipping 
Board and the United States Shipping Board Kmergency Fleet 
Corporation. 

21. Any attempt by plaintitt‘ to enforce his aforesaid claim at 

at law against the defendant Meacham it Babcock Shipbuilding 

Company will precipitate simitar action on the part of other 

creditors of said defendant and this would lead to wasteful strife 

and c(»ntr(oei‘sy, which plaintiff hi'lieves can he avoided and the 

}»ro|)erty of said defendant pn'.'^erved for eipiitahle distribution tQ 

those entitled thereto hv the intervention of this Honorable Court 

« 

and granting of e(putahl(* relief, including the a|>|>ointment of a 
receiver, and the issuance (►f an injunction restraining and en- 
joiniiig the defendant Ivlward 11. Schmidt, Treasurer of the 
I'nited States Ship|ung Board I'juergencv Fleet (Vaporation, and 
thi‘ defendant Frank White, Treasurer of the United States, from 
jtaying any money in .s(‘ttlenient of said claim of said 
IH Meacham A' Bahcuck Shipbuilding (\impany against the 
.Slid United States Ship|>ing Board and the .said United 
States Shipping Boanl Ijnergency Fh'ct (’orporation to any other 
person than the reci'iver to he appoint(‘d hv this Honorable Court, 
that unless this Honorable Court, in view of the disability of the 
defendant Meacham A Babcock Shipbuilding Company to meet 
its due obligations, will ileal with the jiroperty of the said de¬ 
fendant Meacham A Babcock Shipbuilding Company as a trust 
fund for the payment of its creditoi*s as their interest may appear, 
such ]»ro|ierty will he ilissijiated, wasted and sacrificed and in¬ 
terminable liiigation will ensue, to the great and irreparable dam¬ 
age and injury of the creditors of the .said Meacham A Babcock 
Shipl.niilding Company, 
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*22. This plaintill’ further says tlint llic assets now in Ihs Iannis 
ai'e insiitlicienl to pay the ere<litors of said Ivraffinillcr in full and 
the costs of a<hninistralion, and this plaintiff hrin.ns this amended 
and snp]>leniental hill l»y leave of th(‘ Tnited States District Court 
fm* the Northern District of Illinois first dnlv had ami obtained. 

t 

Wherefore, the premises considered, this plaintiff prays; 

1. That this llonorahle (*onrt will forthwith a|)point a-receiver 
(»f all ami siniiular the assets and pro|K*rty of (‘very nature, wherever 
."itnated, held, owiu'd (M* controlled hv the def(‘ndant Meacham vfc 
liahcock ►'^hiphnildinv; (’ompany, with full power and authority to 
tak(‘ into his pos.<ession, hold, manaue, conduct and licpiidate the 
hii.'iness now heinu; condneted hy said defendant, and with the 
usual powers of iec(‘ivers in ('(piity. and such further powers as this 
llonorahle (’onrt may from time to time j^rant, to perform the 
existinu contracts of .s»id def(‘ndant to the extent that the perform¬ 
ance of the same shall .<eem to him desirable or ecpiitahlc, 

o2 to si‘11 all or any juirt of the assets of said defendant, to 
brine: suits for. collect. r(‘ceive and take into his possc'ssion 
all tlu pro|terty and assets, rc^al. ])ersonat and mixed, j^oods. chattels, 
credits, rights, claims and e(|nities. hooks, papei’s, .securities, cash 
and other pr«»p(‘rty whatsoevi'i*. and whcrcso(‘V(*r situated, of the 
.said defendant, to institute, pro.secnt(‘. h(‘come paity to. intervene 
in. comj>romisc or defend .“iiits oi’ actions at law or in (‘(piity, or 
(,th(‘rwis(‘. (‘ith(‘i‘ f(»r th(‘ r(‘eoverv. ]H(»tcction oi‘ maintenance of 
eith(‘i th(‘ pr(>|>(‘rty or ass(‘ts of the defendant, as he may d(‘em 
n(‘C(‘.ssaiy or pniper. includine: the institution and ]»i-os(M'ention (d 
such ancillaiv pi(fC(‘(‘dinfis as such receiv(‘r may deem advisable, 
and inchidinjj; any other suits, actions or proceedings at law or in 
e((nity, or otherwise, in which said defendant may have an in- 
ten'st as party defendant, or otherwi.se. to .settle or compound or 
mak(‘ all(»wance of anv or all d(‘ht.s now due or (ovimz. or wliich mav 

« ft 

her(‘aft(*r he du(* and owiniz to the .said defendant, subject, however, 
to the orders of this llonorahle ('onrt, and that the otlicers, man- 
aL;ei*s. superint(‘nd(‘nt.s, aizents, attorneys and (‘mpl(>yees of the said 
defendants Ik* i(‘(pnr(*d forthwith to deliver n|> to .said receiver 
the no.ssession of all and every part of the property of said de¬ 
fendant when‘Soever .sitnat(‘d, inclndiniz the .several hooks, vouchers 
and tKqx'iv in any way r(‘latini; to the business or corporate pro- 
ceedinizs of .said defendant. 

2. That this llonorahle (‘onrt administer all and sinjznlar the 
property, riizhts ;jnd husim'ss heloiminiz to the defendant M(*acham 
I'c Hahcock Shiphnildiniz Com]>any. a corporation, and will ad¬ 
judicate, enforc(* and adjust the rights, liens, ecpiities and elaims 
of all creditors of said defendant, includinn the claim of this plain¬ 
tiff as the .same mav he determined. 

ft 

tid .“>. That all persons liable to said d(‘fendant Meacham it 

Ihdx'ock Shiphuildimz Com]Kmy may he required to ac¬ 
count for the same to said receiver; that all a.ssets of .said cor]>ora- 
tion may he mai'shalU'd and the riirhts of various pei'sons interested 
ther(*in determined hy this llonorahle Court. 

4. That all creditors, stoekholdei*s and other j)crsons he enjoined 
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from instituting or prosecuting, or continuing the prosecution of 
any actions or suits, or other proceedings at hiw or in equity or 
admiralty, or under any statute, against the defendant Meacham & 
Hahcock Shiphuilding Company, or from lihelling, levying, any 
attachments, e.xecutions or other processes upon or against any of 
the projK'rties of the said defendant, or from taking or attempting 
to take into their j)Ossession any of the property or any i)art of the 
pr(»perty of the defendant. 

o. That all creditors of tlie said Meacham cV: l^ahcock Shiplaiild- 
ing Company, and all persons interested in .<aid defendant, or the 
]>ro|)erty thereof,' he jiermitted to intervene in and become parties 
to this suit if and as permitted and authorized so to do hy this 
Honorable Court. 

(>. That a writ or writs of injunction, temporary and permanent, 
issue out of and under the seal of this Honorable Court directing, 
enjoining and restraining the defendant and the otlicers, superin- 
tendants, managers, attorneys, agents, and employees of the de¬ 
fendant Meacham cV: Babcock Shiphuilding Company from inter¬ 
fering with, transferring, selling or disposing of any of the ]>rop- 
erty or income of the said defendant, and enjoining tlie defendants 
I’Mward H. Schmidt, Treasurer of the Cnited States Shipj)ing 
Board Kmergency Fhn't ('orporation, and Frank White, Treasurer 
of the Cnit(‘d States, from paying any momw due or to liecome duo 
in the future to th(‘ said Meacljam i\: Bal>cock Shij)- 
.*> 1 building (Company to any p<*rs<ni otluM’ than tlu* rc'ceiver to 
he appointed by this Honoiahh* (.’ourt. 

7. That this Ihmorahle Court will grant to the complainant not 
<»nly a writ of injunction hut also a writ of suhjMcna of the Cnited 
States of America issued out of and under the s(‘al of this Honorable 
C(unt and -directed to the defemlants, commanding them on a cer¬ 
tain day therein named, umha- a certain ])enalty. to appear before this 
Honorable (’ourt to answer (hut not under oath, answer under oath 
being hereby expressly waived) of and in the premises and to stand 
by, |)erform and abide by such order, direction and decrees as may 
h(‘ made against them in the premises, and as shall seem pioper and 
right in (‘(piity and in good conscience, and that this plaintiff may 
have such further and other and different relief in the premises as 
to this Honorable (^uirt may seem proju-r and as may he neces- 
.<aiy fully to protect and enfoici* the rights and e(juiti(*s of the com¬ 
plainant and of the otlicers and stockholders of the defendant 
Meacham (fc Babcock Shi[)huilding Com)>any. 

«S. That if any of the suhpeenas directed to the defemlants aforc- 
.‘^aid are returiK'd “not to he found,” then the court make the neces- 
siiry order or orders providing for service by jmhlication or for sub¬ 
stituted service as prescribed by law and by the lules of this court. 

0. For such other and further relief as the nature of the case may 
reipiire and to the court mav seem just and proper. 

WILLIAM F. ZIBFLL, 

Trmtee, 

By KDWAIH) STAFFOIH), Aity. 
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HisTHICT of (’ol.r.MBIA. .NN, 


K<l\v;ii<l Slaflord. heini:; duly sworn, deposes and says that he 
is attoiney lor tla* <luly authorized an<l acting trustee in hankruj)tey 
of the estate of Michael V. Kralfiuiller, bankrupt; that he has read 
the forc^oinu: ainendcd and suppliunental hill of complaint by him 
subscribed and knows the contents thereof; that the said hill is identi¬ 
cal with the ori.iiinal bill of complaint liled in this cause, except in the 
ad<lition of two new <lcfcndants and in the specific reference to the 
contracts made in the year 11M<S hy the said United States Ship¬ 
ping: i>oar<l hhiiciucn<*y Fh'ct Uorjjoration with Mcacham & Hahcock 
Shipbuilding Uompany. and except as to references in this amended 
and suppli'iiicntal bill to the Unitc'd States Shipping Hoard Emer- 
^cney I''le(‘t <’<jrporation as well as to the United States Shippinj^ 
Hoard itself; that all the mattcus and thinjis slated in this amended 
and supplemental hill, which were not stated in the original bill of 
complaint, arc bclievc<l hv the deponent to be true. 

EDWARD STAFFORD. 


Suhsciihed and >wnrn tn before me this HMh dav f>f Januarv, Ih'io. 

MOROAN H. HEAdU 

('Icrh. 

Fiat. 

Lea\(‘ tn tile mauled. 

IIITZ, 

»/ a Mice. 

:’>(» Mruiftrantla. 

.lanuaiv Uh llFJn.—Amended A Supplemental Sj)a. to answer A’ 
co]»y to No. lo. 

January 20. lO’Jo.—.\nK-mled iV: Supphanental Spa. to answer 
copy to No. 11. 

January 2.S. 102").—Spa. to answ(‘r i-eturne<l scrve<l Nos. <S-n-12. 
not found others, cxclu.-ivc of No. 14-1.">. Spa. to answer returned 
.served No, 14. 


«> i 


\oficr nf SjKcial A jija am art and Moiitni to I'acatv Service of 

Sam ntons. 


1*4led Jamiarv 2S, 102"). 
« / 


Now come the defendants, the M(*acham Hahcf)ck Shipbuilding 
(\)mi)any ami Tracy 1'. (Iiiflin, Receiver in Hankru])tcy of the 
Mcacham Hahcock Shipbuilding Uom])any. and Thomas Eyle, 
alh'gol ag<‘nl for .slid company, and appearing herein by their attor- 
n(‘vs. speeiallv for the purpo.s* of this motion ami not otherwise, and 
u])on the aflidavits of J. T. S. Lyle, Tracy E. (Iriffin, W. M. 
^ieacham, and II. (1. Hahcock. hereto annexed, and upon the mar- 
shaFs returns, re-'^pcctfully moves the Court to vacate the service of 
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the suninions and complaint and order to show cause liercin upon 
said defendants on the ground tliat said service is insuHicient and 
void in that this honorable court is without jurisdiction in the jnein- 
ises. 

DEAN AM) SCOTT, 

F. E. sco^rr, 

Att(n'nejffi f(tr mid Defendants. 


Please take notice that tlu* above motion will he set for aigument 
before the above named Court, the Part thereof assigned for the 
hearing of such issues on the next motion day. 


To Edward Stafford, Wilkins Ihiilding, Washington, D. C. 


(V)py received this 2Sth day of .lanuarv, lh2o. 
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Dfaintiff's A ttorneij. 

Exhibit “A.” 


(Copy.) 


In the United States District 

Washington, 


(’onrt for the Western 
.\orth(*rn Division. 


District of 


(In Bankruptcy.) No. 7 lo."). 

In the Matter of the Bankrnpt<*y of Mkaciiam and Baibmx’k Shib- 

lU’ii.ni.\(j (’oMi’ANY, a (jnpoiation. 

.[djndieation of lUinhrnpIrti. 


At Seattle, Washington in .slid district on the 13th dav of .Ian- 
nary, 1112”), hefore the llonoiahle .leremiah Neteri'r .ludge of the 
said court in hankruptev; the j>(*tition of Mcacliani and Babcock 
Shipbuilding (oinpany, a Corporation, that it he adjndgeil hank- 
rupt, within the true intent and meaning of the acts of Congre.ss 
with relation to hankruptev; having heard and <luly considered: 

Now, therefore, the .slid .M(‘a(*hani and Bal>cock Shiphuilding 
Company, a corporation, is lien^hy declared and adjudged to be 
bankrupt accordingly. 

Witne.^s the llonorahh' .Jeremiah Neterrer, -ludge of the .said 
court and the .^eal thereof at Seattle, Washington, in .slid district 
on the 13th dav of .lanuarv, 102-”). 


.lEHEMlAII NETEREK, 


dndge. 
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Kximsrr “B.’’ 


Jii the I)i.*!triel Court of the l’nite<l States for tlic Western District 

of Washiniiton, Northern Division. 

In Bankriiptey. No. 7453. 

In the Matter of Mkaciia.m and Baiuock Siiinu’iLnixt; Cn., 

Bankrupt. 

This matter eoniinu on for heariiiij; on the petition of K. A. 
Laniiley, Sj>eeial Dejaity Siipervisfir of Banking of the State of 
Washington, rnjuidating the Scandinavian-Aineriean Ikink of 
Seatth‘. and W’estein kdcelrie Company, Incorporated for the ap¬ 
point iiient of a reetdver lK*rein. and that he he given authority to 
continue the Imsiness of the l»ankrupt and authority to continue the 
pn»s(*eutiou of th(‘ claims of the bankrupt against the Cnited States 
Shipping Board Ihnergeuey Ideet (’orj)oration umler the arrange¬ 
ment made in the contract with Me.<srs. Lyle, IIendei“son and 
Carnahan ami W'illiam 'F. I’erkins, Trustee, dated October 2(), 
and mark(‘<l L.xhihil “A” in said ]>etition, and that said contract he 
appn»ved: and it a]»p(*aring that the apj)ointment of a receiver in 
haukruptcy fur the purj»o.«-cs above named is absolutely necessary 
f<»r preservation of llu* estate of the bankrupt. 

It is ordered that Traev Ik (iriHin of the Citv of Seattle in sai<l 

« « 

distiict, Ik* and ht* is h(‘r<*hy api>oint(*d receiver of the estate of said 

bankrupt on tin* liling of bond in the sum of 1,0()().()(> with suf- 

licic'ut sureties to he approved by this court. 

That said rcct‘iv(*r proceed with the pro.'ieeution and presentation 

of the claims of tin* bankrupt against the Cnited States Shipping 

Board Lmergi'iicy I'hi't ('orporation in accordance with the terms 

of a contiact h(*r(‘t(dore entered into with Messi*s. Lvle, Henderson 

« 

ami ( arnahan, of 'Pacoma, and William T. Perkins, Trustee, which 
contra(*t is heichy approved and said receiver is authorized to execute 
such formal documents as are mnc.^sary to carry out said contract 
to the cml that .Slid matter may he concluded or reach a 

40 status that action may he instituted hy the trustees U|>on his 
(‘lc('ti<tu. prior to the ruuuiug of the statute of limitations. 

That .Slid rc'cciver shall continiu* as such until the appointment and 
(pialitieation of a trustee herein. 

Done in open court this pith dav of JanuaiT. A. D. 1925. 

.iKKKMIAII XETKKKR, 

Judge. 

41 .\ tiidarlf of J. T. S. Lgle. 

J. T. S. Lyle, hi'ing first duly sworn. u])on oath deposes and says: 
That at all tiuu's h('reinaft(*r mentioned I have been and now am a 
memher of the bar of the State of Washington and am one of the 
eo-nartners of the linn of Lvle. Henderson A rarnahan, Attornevs 

I • V 

at Law, ami that the otlice of the .slid co-partnership and my oHico 
is located at MO Tacoma Building, Tacoma, l^icree County, State 
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of Wasliington; that athant is undoubtedly tlie person named as 
a defendant in tliis aetion under the name, Tliomas Lyle; that on, 
to-wit, the 8th day of .January, 11)25, at my otliee in Tacoma, PiercQ 
(>)unty. State of \Vashinj];ton, the Lnited States Marshal/ delivered 
to and left’with me a copy of a complaint in this aetion, together 
with the original summons therein, and a co])y of an order to show 
cause herein, issiusl out of said court and cause on the drd day of 
January, 1{)25, and that no other summons or process has ever been 
served upon affiant. 

That 1 have never been and am not now an agent of Meacham <fe 
Ifahcock Shipbuilding Co., a Corporation. My only connection with 
said cor})oration arises out of the following transaction: In the 
summer of lJ)2d said Meacham t'c Babcock Shipbuilding Co., 
42 a Corporation, employed the law firm of Lyle, Henderson <fe 
( arnahan, of which 1 am a member, to enter into negotia¬ 
tions with the United States Ship])ing Board Emergency Fleet Cor¬ 
poration in respect to adjusting and settling a claim asserted on be¬ 
half of said Meacham it Babc*ock Shii)building ('o. against the said 
United States Shipjdng Board Emergeney Fleet Corporation, and 
that in pursuance of such employment atfiant went to the city of 
Washington, I). C., in .June, 1924, and remained there until the 
19th day of December, 1924, but that alliant was but temporarily 
in the City of Wiishington, I). C., did not establish a residence there 
at all, hut lived at a public hotel and maintained no ollice whatever; 
that the siiid Meacham cV: Babcock Shipbuilding Co. did not main¬ 
tain any ollice in the District of Columbia ami does not now main¬ 
tain any ollice therein; that the said Meacham Babcock Ship¬ 

building Co. was organized ami incorporated for the puipose of 
building ships at its plant in the (4ty of Seattle, King County, Wash¬ 
ington and that it n(‘ver had or maintained any business at any 
place other than at Seattle, Wa.shington. 

Athant further .siys that I have never at any time, or at all, been 
authorized by the said Meacham ct Babcock Shipbuilding ('o., a 
corporation, to accept service or process of any kind or in any place 
whatever. 

This atlidavit is made in .su])port of the motion of Tracy E. Grif¬ 
fin as Tru.<tee in Bankrujdcy of Meacham cK: Babcock Shipbuilding 
Companv, as well as mv motion to quash j)roce.^s. 

J. T. S. LYLE. 


Subscribed and sworn to before me this 23i’d dav of Januanq 1925. 

C. J. MOGAX; 

Xotar)/ Public in and for the State of 

Wa^shington, Residing at Seattle. 
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Alfiihivit of Travij E. (iriijui, lieveircr. 


State of Wasiiinoton, 

Vomitij of King, as: 

Tracy K. (Jriffin, lirst tliily sworn upon oath, deposes and 

siiys: 4’hat heretofore, and on the loth day of .lanuary, such 

procee<lin^s were duly and regularly had in the Tinted States District 
(’ourt for the Western Distiict of Washington, Northern Division, in 
tliat certain case therein pendinu; entitled “In the Matter of the 
Bankruptcy of Meachain and Bal»cock Shi|>hnildin^ To.; that an 
order was render(*d, nuult* and entered in sai<l court and cause ad¬ 
judicating the said Meachain iV: Baheock Shiphiiildin^ (’oinpany, a 
Tor|)oration, to be a bankrupt, and that thereafter, aial on the said 
13th day of .January, 1H2.~), such proct edinns beinjj; had, an order was 
duly rendered, made and entered thenan, wliercin ami wlierebv this 

« ^ c 

alliant, Tracy E. (iritlin. was appointi'il as Keceivi*r of .<aid Meachain 
ifc Ibibcock Sliiphniblinsj; To., a Torporation, Bankru]»t, and there¬ 
upon and upon tlie said l.'hli <lay <d‘ .lanuary, DhJo, the alhant, 
Tracy IT (Iriflin, lilcil Ids oath (»f otlice and bond as sneb receiver 
and ev(‘r since .sd<l time alliant has betai and now is the duly ap- 
pointi'd, (jiialilii'd and acline; receive*!’ of said Mi'acham efc 
44 Bala'ock Sldjdniildin^ To., a Tor]>orati(m, Bankru]»t. 

4'hat no sumimms or jaoce ss of any kiml or character what¬ 
soever has ever bi'en se'i ved upon alliant as Trustee <4* Sidel bankrupt, 
or othcrwi.<e at all, in that certain suit in which this action is tiled, 
namelv in Taiise No. 434114, in which this atlidavit is tiled. 

TK.VTY K. TBIFFIN. 

Snl»scribcd and sworn to befon* me this *23r<l dav of .lannarv, 11)25. 

T. J. MOT AN, 

\ of art/ Piiftllc ill ami for the State of 

Washington, lUsiding at Seattle. 
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Atlidavit of IF. .1/. Meaehani and JI. G. Bahcock. 


W. M. Meachain and II. O. Babcock, each bein^ .‘severally and 
duly sworn, upon oath for himse'If and not for the other, does depose 
and siy: That alliants are respectively Fresident and Treasurer of the 
Meachain A: Babcock Shipbuilding To., a (Corporation, and each has 
been such ollicer in both said capacities since the organization of said 
oor]K)ration. 

That sid<l cor])oration was oruanizod for the .-^ole purpose of build¬ 
ing ships at its place of bnsine.<s in the (3ty of Seattle. Kin^ County, 
State of M’ashinuton. 

That in ihosnmnK'r of 1017 the said M(*acham and Babcock Ship- 
bnildino Co. (*ommenc('<l the construction of ships at its plant in the 
Citv of Seattle. Kinl^ County. State of Washimrton. and eontinned to 
build ships down until the month of October, 1010, and its business 
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was coufmecl solely lo the const ruction of ships for the United States 
Shipping Board Emergency Fleet Cori)oration; that it has never 
transacted any other character of business; that said corporation was 
and is organized under the laws of the State of Washington, with its 
principal place of business at Seattle, Washington, and that it has 
never maintained and does not now maintain any office at any place 
other than Seattle, Washington, and that it never has had or main¬ 
tained and does not now have or maintain any oflice in the 
40 District of (’olumhia; and that the said corporation has never 
transacted any business and docs not now transact any busi¬ 
ness in the District of Uolumhia ; that it never has had or maintained 
any otiicer or agent in the District of Uolumhia upon whom process 
could he served, and no officer or agent of said corporation has ever 
been or is now a resident of the District of Columbia; and no person 
has ever been authorized by the said corporation to receive or accept 
servi(‘e of process in the District of Columbia. 

That no service of ))roccss in this case has ever been had ui)on this 
corporatiem, and the only pretended service of ])rocess ever attempted 
to he made in this action upon s.ii<l corporation arose out of the fol¬ 
lowing facts and circumstances, to-wit: 

On the loth dav of .lanuai'v, Ithio, at the City <>f Tacoma, Fierce 
(’ounty. State <»f \\'ashingt(»n, the United States Marshal/ delivered 
to and left with .1. T. S. Lyle a summons in this cause, together with 
a copy of the complaint and a copy of a rule to show cause, issued 
out of this court and cause on the Mrd day of January, 1025; that the 
said .1. T. S. Lyle was not at that time, never has been, and is iH)t now, 
an officer or agent of said corporation, and he has never been autho¬ 
rized and is not now authoriz(“d to receive or accept service of proc¬ 
ess on behalf of said corporation in any action whatever; that siiid 
cor])oration ncvci* has had or maintained an oflice or an agent in 
Tacoma, Fierce ('ounty, Washington; that the summons herein re- 
ferrc'd to as having been semM upon .1. T. S. Lyle is attached to the 
original of this affidavit. 

Affiants further say they arc' advised and believe*, and therefore 
state it to be* a fact, that the said prc'tended sc'rvice so atte!U|)ted to be 
made upon the said eorpoiation by delivery of said documents 
47 to the* said .1. T. S. Lvle is void. 

W; M. MKAUHAM. 

11. (L BABUOCK. 

Suhsr*rihed and sworn to before me this 2Mrd dav c»f .lanuarv, 1025. 

CAMILLA J. MOGAN, 

\(tfarii Piihllc in and far thr State of 

\Va}<}tin(/tfni, Hesidlnf/ at Seattle. 

4-S Memoranda. 


February 0, 1025.—Fule of Jan. 0 returned served deft. No. 12, 
not found No. 10. Spa. to answer returned .served deft. No. 15. 
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Fcbruan’ 14, 1U25.—JSpa. to answer alias & copy to No. 13 issued. 
Fehruaiy 10, lU2*j.—Spa. to answer alias returned served deft. 
No. 13. 

41) Mat ion to 

Filed Februarv 17, 1025. 

r 


* 


Now eonie llu* defendants T. O'Fonnor, K. (’. riunnner, Meyer 
I.issuer, W. S. Henson, H. 1*'. Haney, Fre<lerie 1. Thompson, William 
S. Hill. ('ommissioneis of the Fnited Slates Shipping; Hoard, United 
States Shipping Hoard Fmer^eney Fleet Corporation, a eorjjoration 
of the District of Colnmhia. Leij^h C. Halmer, President of the 
Unit(Ml Stales Shippinn Hoard Fmerneney Fleet Corporation, Edward 
H. Schmidt, Treasurer of the Unile<l Stales Shipping Hoanl Emer¬ 
gency Fleet Corpoiation, Andrew W. Melloin S(*eretary of the Treas¬ 
ury, and Flank White, Treasurer of the United States, and move to 
dismiss the hill of eom)»laint herein for the followiim reasons: 

1. That under the |n*ovisions of the Merchant .Marine .Vet of P.)20 
(41 Stats. PSS) the Unite<l Stall's Shi|>|)in<i Hoard is directed to a<l- 
just, settle and li<jni<la(e claims against the United States Shipping 
Hoard Emernenev f leet (*orporalion of the eharaeler of the claim 
of the defendant .Meaeham ami Haheoek Shiphiiildin^ Comjiany re- 
ferered to in the hill of complaint, and said claims, if allowed, can 

only he paid out of moneys apj)r(»]H‘iated therefor hy act of 
50 Con^H'ss, from the Treasury of the United States, and, there¬ 
fore, the (U'fendanls Unit(*d States Shipping H(»ard Emernenev 
Fleet Corporation. Lei^h ('. Palmer, President of said Emeruenev 
Fleet Coiporation, ami Eilward H. Schmidt, Treasurt'r of sai<l Emer¬ 
gency Fleet Corporation, are without authority to pay said claim of 
said defemlant .Vleaeham and Haheoek Shiphuildinjj: Corporation, if 
allowed hy slid Ship]»in^ Hoard. 

2. That this suit is. in effect, one against the United Slates of 
America, which is not a party hereto, and which has not consented 
to he sued in this jiroeei'dine;. 

3. That plaintiff is attempting: to attach hy way of ^arnishnu'nt, 
funds in llu' Tri'asurv of the United States. 

4. .Vnd for other defects apparent on the face of the record. 

PEYTON CJOKDON. 

I nitfit Staff's Attaructf. 
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51 Mcvwrandum. 

March 21, 1925.—Intervening petition of Sec. Savings & Coin’l 
Bank, assignee & Exhibits & Notice, liled. 

Decree. 


Filed May 28, 1925. 

I poll consideration of the original bill together with amended 
and supplemental bill in this caiiso tiled; rule to show cause herein 
issued on the third day of January, 1925; notice of special appear¬ 
ance and motion to cpiash seivice of summons liled January 28, 
1925 on behalf of certain of the defendants herein; motion to dis¬ 
miss filed February 17, 1925 by certain of the defendants; and the 
petition of the Security Savings and Commercial Bank, assignee, to 
intervene filed March 21, 1925; and the court at the hearing ujuin 
the said rule to show cause having admitted in evidence in opjiosi- 
tion to said rule over the ohjection and exception of the attorney for 
the plaintitt', on motion of attorney for said Sliipping Boanl a eer- 
tifie<l copy of a resolution of the FnitiMl Stat(*s Shipping Board re¬ 
citing the disallowance hv the Fnited States Ship])ing Board of the 
said claim of defendant, Meaeham tV: Baheoek Shipbuilding Com¬ 
pany, and after argument of counsel for tlie respective parties in 
open court, it is by the court this 28th day of May, 1925; 

Adjudged, ordered and decree<l, as follows: 

1. That the said original bill together with the amended 
52 and supplemental hill be and they are herel)y dismissed, with 
costs to be paid by the plaintilf. 

2. That the sijid rule to show cause lierein issued on the Mrd day 
of January, 1925, be and the same is hereby discharged. 

»). That the petition of the Security Savings and (‘ommercial 
Bank, a.<signee, to intervene, be and it is herebv denied. 

WILLIAM HITZ, 

./ fi.sflre. 


From the foregoing decree the plaintilf and the petitioning inter¬ 
vener this 28th day of May, 1925, in ojien eouit noted an appeal to 
tlie (V)urt of Appeals and bonds for costs on ap])eal are fixed by the 
court at One Hundred Dollars for each appellant or a cash dei)Osit of 
Fifty Dollars for each apj)ellant in lieu of bonds. 

WILLIAM HITZ, 

Jxintice. 

53 Memoranda. 

May 29, 1925.—Bond on at)peal of plff. for $100 approved and 
filed. 

June 17, 1925.—Bond on appeal of Security Savings and Com¬ 
mercial Bank for $100 approved. 
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l)ei<i(fnation of lie cord. 
Filed .June 17, 10*25. 


Tlie (’lerk will |»leasi‘ prepare the traiiseript of record on appeal 
from (he tinal <leeree in the above entitled eause and will include 
therein the following: 

1. Hill nf (‘oiji}ilaint. 

2. Amended and .supplemental hill of (*omplaint. 

.*). Snmmnns and returns showing substituted serviee upon non¬ 
resident defendants and upon defendant Lyle in Washington, Dis- 
triet nf ('nlumhia personally. 

4. Special a]>pearanee atid motion to quash service of summons. 

5. >h»tion to dismiss Tiled hv certain defendant.^. 

(>. Ct‘rtifi(*d eoj>y of resolution <late<l May, 1023, reciting disallow¬ 
ance* by Shi|»ping l>oar<l of claim of defendant Meaeham and Bab¬ 
cock ShiphniMing ('mn]>any. 

7. Intervening Petition of Security Savings and Commercial 
Bank. 

Kiili* to show eans(‘. 

o l 0. 1 >eer<*(‘dale<l Mav '1'^. 1‘325. 

in. 'This ilesignation <»f record. 

KDWABl) STAFFOHl). 

Attornen for Plaintiff. 

Service of a copy of this designation of record acknowledged this 
17th (lav of June. 1^25. 

1\ E. SCOTT. 

Atturnen for Pcfriuhnif Meachain di' Hahcock. 

Mrtnftrand It in. 

.lulv 7. 1025.—Stat(“ment Evidenet*, Notice ct acknowledgment 

tiled. * 

As.sif/nnif tif ttf Errom. 

Filed December 11, 1025. 


ddic plaintitf. William F. Zibell. trusti'c in bankru[)tcy, for cause 
of app(‘al from the decree dismissing the Bill of C'omplaint states 
that the Court erii'd as follows; 

1. In dismissing the Bill of Complaint. 

2. In granting the motion of defendants to dismiss the Bill of 
Complaint. 

3. Tn not overruling the motion of the defendants to dismiss the 
Bill of Conqdaint. 
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4. In admitting and considering, upon the hearing of the motion 

of the defendants to dismiss tlie Bill, an alleged certified 
55 copy of a resolution of the United States Shii)ping Botird, 
dated May 19*23, reciting disallowance by Siiid United States 
Shipping Board of the claim of defendant ^leacham & Babcock 
Shipbuilding Company. 

5. In admitting and considering, upon the hearing of the motion 
of the defendants to dismiss the Bill and on the rule to show cause 
against certain defendants, an alleged eertilie<l copy of a resolution 
of the United States Shipping Board, dated May 1923, reciting dis¬ 
allowance by siiid United States Shipping Board of the claim of de¬ 
fendant Meaclunn & Babcock Shipbuilding (’ompany. 

0. In not excluding, upon the hearing of the motion of the de- 
fendante to dismis'i the Bill, an alleged certified co}>y of a resolu¬ 
tion of the United States Shipping Board, dated May 1923), reciting 
(lisidlowance by said United Stat(‘s Shipping Board of the claim of 
defendant Meaclunn tfc Babcock Shipbuilding Company. 

7. In not excluding, upon the hearing of the motion of the de¬ 
fendants to dismiss the Bill and on the rule to show cause against 
certain defendants, an allege<l cerlilied co|>y of a resolution of the 
I’nited States Shipping Board, dated May 192.), r(‘citing disallow¬ 
ance by said Ihiited States Shi|»ping Boanl of the claim of defend¬ 
ant Meacham & Babcock Shipbuilding (7)inpanv. 

KDWAKI) STAFFORD, 

Affornri/ for PfninfifJ. 

50 M(‘))i(n'nnihnu. 

December 12, 1925.—Statement of evidence by ]»111‘. Iil(‘d signed 
bv Ilitz, J. 

V / 

D(‘sif/natifni o/ /.Vro/v/, 

Filed December 12, 1925. 

The Clerk will please include in the Reeord on aj)peal from the 
final decree in the above-entitl(*d cause, in addition to what Inis 
already been designated, the following: 

11. Assignment of Errors. 

12. Statement of Evidence and Bill of Excei)tions. 

13. This additional Designatir)n f»f R(*cord. 

EDWARD STAFFORD, 

Attonirj/ for Plaintiff. 

Service of a copy of the above additional designation of record 
acknowledged tins llth day of December, 1925. 

Attorneu for Defendant Meaeham 

Uaheoek Ship Building Co. 

REA^TON CORDON,’ 

By T.EO A. ROVER, 

Attorney for Remaining Defendants. 
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District of ('oumiua, f < s : 

K<l\vjinl Stiifronl. Ikmiii; first duly sworn, deposes and says 
r>7 tliat on tlie 1 Itli day of I Wendj(*r, it)25 lie piTsonally handed 
to F. K. Scott, Kscpiire, attorney for defendant Meaehain and 
Kaheoek Sliip Ihiildinn ('oinpany, a earhon copy of the above Desijj;- 
nation of lieeonl, at the .siiiie time showing him the orij>;inal, which 
the said F. F. Scott rea<l aloud aial returned. 

EDWARD STAFFORD. 

Suhserihed and swoin to before me this 12tli day of December, 
lO'io. 

[Notarial seal. | F. A. COLFORD, 

y of art/ Public I). (\ 

Mouorandum. 


DeeemlKM’ 21. Ih2.‘>.—Tim(‘ to file record on appeal extemh'd to 
•Ian. 4, ltt2r> by Fourt of App(*als. 

oS Siipulatian. 

Fill'd .lanuary 4, lh2t). 

★ ♦ * ♦ * ♦ 3)t 


It is aurei'il and stipulated by counsel that the below nam(‘d oriiiji- 
nal papers havinn lu*(‘n lost. th(‘ attached earhon copies theri'of may 
he lileil in tlu* cas(‘ ami used in the preparation of the transcript of 
record: 


1. Bill of ('omplaint. 

2. .\mended ami Sup])lemental Bill. 

3. Notice of Sp(‘cial Appearance and motion 


to vacate j^ervice 


of summons. 

4. Motion to dismiss, fill'd hv certain defendants. 

o. (Vrtilied copy of resolution dated May 1923 reciting disallow¬ 
ance by Shippiinj; Board of claim of defendant Meacham & Bab¬ 
cock Ship Buildinin Company, as emhodied in .‘Statement of evidence 
and Bill of Fxceptions. 

(». Decree dated May 2S, 1927). 

7. Designation of Record. 


and fuilher that as renards is.suance of subpmnas to answer the bill 
and the amended hill and service thereof, and the filing of inter¬ 
vening petition of Security Savings and Commercial Bank, and the 
issuance of Rule to Show cause, the Siime mav be shown bv eer- 
tined eoj)ies of the docket entries. 

EDWARD STAFFORD, 

Attorney for Plaintiff. 

F. E. SCOTT, 


Dated Jan’v 4th, 1920. 


Attorney for Appellee. 
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59 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. (Xinnin^rham, Clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 58, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copies of which 
are made part of this transcri|)t, in cause No. 43404 In Equity, 
wherein William P. Zibcll, Trustee, is Plaintiff and Meacham & 
Babcock Shipbuilding Co., et al. are Defendants, as the same re¬ 
mains upon the files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 4th day of January, 192(). 


[Seal of Supreme Court of the District of Columbia.] 


LMG 


FRANK E. CUNNINGHAM, 

Clerk. 


()0 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

E(juity. No. 43494. 

William F. Zibell, Trustee in Bankruptcy of Michael P. Kraff- 

miller, Bankrupt, Plaintiff, 

vs. 

Meacham & Babcock Shipbuilding Company, a Corporation, et al., 

Defendants. 

Statement of Evidence and Bill of Exceptions. 

Be it reniernhored that the above entitled cause came on for hear¬ 
ing on the motion to dismiss the bill filed by certain of the defend¬ 
ants, on the motion to quash .service filed on behalf of certain of the 
defendants and on the rule to show cause issued against certain de¬ 
fendants, on the 17th day of February 1925, before the Honorable 
William Hitz, Associate Ju.«tice of the Supreme Court of the District 
of Columbia, holding an equity court, there being present the de¬ 
fendant Thomas Uyle in pers^in, and all other parties being repre¬ 
sented by their counsel. 

Whereupon in course of the argument of Goeffrey Goldsmith Es¬ 
quire, one of the attorneys for the Commissioners of the U. S. Ship¬ 
ping Board, U. S. Shii)ping Board Emergency Fleet Corporation, 
Lee C. Palmer, President of the U. S. Shipping Board Emergency 
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Fleet 0)1*1 K)ralion, Ivlwanl II. Selunidt, Treasurer of tlie U. S. Sliip- 
|)in^ Board Finerj^eney Fleet Corporation, Andrew Mellon, Secre¬ 
tary of the Treasury, and Frank White, Treasurer of the Ihiited 
States, upon the motion of the ahove-nained defendants to dismiss 
tlie hill ami upon the rule to show eaus(‘ against the defendants 
Edward H. Sehmi<lt. Treasurer of the U. S. Shipping Board 
til Emergeney Fleet (Vaporation, ami Frank White, Treasurer 
of the Fnited States, the said attorney produced and offered 
to th(‘ court a certified copy of a n^solution of the F. S. Shipping 
Board, date<l Ajiiil 10, 102.‘>, which is in the words and figures fol¬ 
lowing, to wit: 


“United States of A.mekk a: 


yy 


“United States Shipping Board.” 

“Januarv lo, 11)25.” 

“1 herehy certify that the anne.xed is ji true and correct copy of an 
e.xtraet from the minutes of a mi'eting of the Unite<l States Shipping 
Boanl la-ld April 10, 1023, as shown hy the official minutes of the 
United States Shi|>ping Board in the eustotly of the Secretary of the 
United States Shij)ping Board. 

In witness whereof, I have hereunto .<et my haml. and caused the 
s(*al of the United States Shipping Board to he affixed, on the day 
and Year fir.<t above written. 

[Seal the United States Shipping Board.] 

(Signed) CAUL F. KHEMEU, 

Sf rrrtari/ rnifetl States Shipping Ihtanl.” 


''Kj'travt fnnn. Pntrt (tlinps o/ fjte Vnited States Shipping BoardP 

“Ajiril 10, 1023.” 

“There was presented the following memorandum from the Com¬ 
mittee on claims, date<l .\pril 4, 1023, with reference to claims of 
Meaeham A’ Baheock Shi|>huihling Com])any, Serial 313<): 

‘ “Suhjeet: Meaeham A Baheock Shiphuilding ('ompany. Serial 
313(>. Amount, ifl.Ol 1,037.20. 

‘ “Under <late of .lanuary 3, 1023, the Shi])ping Board a])- 
j»rove<l reeommemlation hy the department of Claims for rejection 
of claims of the above mentioned Company in the sum of .i^l,011,- 
037.2:». Suhs(‘(piently this case was reinstated and referred to the 
Standing Committee on Claims for f\irther consideration. 

‘“Hearing was hehl on March S. 1023, at which Claimant was 
ref>resented hy counsel and after careful consi<leration of the facts 
jjresented at .sii<l hearing the (^)mmittl‘e finds that there is noth¬ 
ing due the Claimant ('ompany and recommends total disallowance 
of the claims, with reference of the case to the Director of Finance 
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anil tlio Legal Division for appropriate action with regard to out¬ 
standing accounts rcceival)le. 

(Signed) (JKO. E. CIl.VMDEHLIN, 

dommUsioner. 
MEYER LISSNER, 

Coimnissioner. 

“ E. C. PLUMMER, 

Com missioner. 


()!i ‘‘Thereafter, on motion duly made, seconded and carried, 

the recommendations of the Committee on Claims as set 
forth in the above cjuoted memorandum were in all respects ap¬ 
proved, 
cording 

Finance and the l.egal Department for ai)i)roi»riate action as to the 
accounts receivable.” 


ratilied and conlirnied, and the Claims referreil to were ac- 
ly disallowed, and the case was referred to the Director of 


Th.ereupon the Siiid (loetfrey Coldsmith, Esipiirc olfered tlie said 
resolution in evidence, to which oiler the attijrney for the plain¬ 
tiff then and there objected upon the ground that the otfer of the 


said resolution was in etfect a denial of the allegations in the bill 


of complaint contained and could not lawfully be accejjted since 
the same <lefendants who otfeivd the resolution were at the same 


time moving to dismiss the bill of complaint, ddiereupon the court 
overruled tlie objections of the attorney for the plaintilf, over liis 
exception then and there duly noted, and admitted in evidence and 
considered the ix'solution aforesaid. 


Thereafter on, to wit, the 2.Sth day of May, 11)25 the court 
entered a deerce discharging the rule to show cause and dismissing 
the bill of complaint and ilenying the petition to intervene in this 
cause, to the entry of which decree the attorney for the plaintitH 
and attorneys for intervenor then and there excepted upon the 
ground that the plaintitf and intervenor had an eiphtable lien upon 
the fund in said bill referred to ami for other reasons theretofore 
set out in argument before the court, ami their said excei)tions to the 
entry of the said decree were then and there duly noted. 

He it remembered that the foregoing compri.ses all the suhstaiice 
of all the testimony given and all the ])roceedings in the trial of said 
cause, and that each of the several and .se})arate exceptions taken 
by coun.^cl for the plaintitf and by counsel for the intervenor to 
the rulings of the court in the cour.^e of the proceedings, as herein 
set out were so taken l)y counsel for the plaintilf and by couiLsel for 
the intervenor separately and severally, and were separately and 
severally duly noted in the minutes of the justice ])residing 
()3 at the hearing, and coun.sel then and there ])rayed the court 
to sign this bill of exceptions to have the same force and ef¬ 
fect a" if the said exceptions had been .separately and severally set 
out in .separate bills of exceptions, and at the request of counsel for 
the plaintiff the same is accordingly signed and sealed and made a 
part of the record in this cause, now for then this 12th day of De¬ 
cember, 1925. WILLIAM IIITZ, 

Justice. 
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To F. E. Scott, E.^., Munsey Buildin", Washington, D. C., and Ver¬ 
non E. West, Es<j., U. S. rourt House, Washington, D. C.: 

Take notice tliat I am tiling the foregoing statement of evidence 
and hill of exceptions on July 1, lh*25, and that on August 3rd, 
lh*2r), I propose to suhmit the same to the Court for settlement and 
approval. 

EDWARD STAFFORD, 

Attorney for Plaintiff. 

I acknowledge service of a copy of the foregoing statement of evi¬ 
dence and hill of exceptions and of the notice of submission of same 
for aj)jnoval and settlement, this 3d day of July, 10*25, and consent 
that .sime be tiled as of that date. 

F. E. SCOTT, 

Attornei/ for Meacham & Babcock et al. 

VERNON E. WEST, 

Asj^t. V. S. Atty., Atty. for Certain Defendants. 

Copy. 


(>■4 f En<lor.-^<l: I Iviuily No. 4:?404. William F. Zibell, trus- 

loo ill liaiikrupicy of .Micliaol I*. Kraffmiller, bankrupt, plain- 
tiff, vs. Meacham & Rabcock Shi])building Com])any, a corporation, 
et al., defendants. Statement of evi<lence and bill of exceptions. 
William F. Zibell. Addre.<s: c/o Houlihan A Michels, Chicago Tem¬ 
ple Rldg., ('hicago, Illinois. Edward Stafford, Attorney and Coun- 
.'H'llor at Law, Wilkins Huilding, 151*2 H Street, Washington, D. C. 


Endorse<l on cover: District of Columbia Supreme Court. No. 
4411. William F. Zib(41, trustee, Ac., appellant, vs. Meacham & 
Rabcock Shipbuilding Comj)any et al. Court of Appeals, District of 
Columbia. Filed Jan. 4, lh*20. Henry W. Hodges, clerk. 
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STATEMENT OF CASE 

This is an appeal from an order of the Supreme 
Court of the District of Columbia which dismissed the 
original bill, and the amended and supplemental bill, 
of the plaintiff. (Rec. p. 29.) 
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On January 2, 1925, plaintiff filed his bill in the 
Equity Court and named as defendants Meacham & 
Babcock Ship Building Company, the various members 
and Treasurer of the United States Shipping Board 
Emergency Fleet Corporation, the Secretary of the 
Treasury, the Treasurer of the United States and 
Thomas Lyle, agent of Meacham & Babcock Ship 
Building Company. (Rec. p. 2.) Plaintiff alleges in 
his bill that he is the duly appointed trustee in bank¬ 
ruptcy of Michael P. Kraffmiller; that Meacham & 
Babcock Ship Building Company (hereinafter called 
“The Ship Building Company”), is a State of Wash¬ 
ington corporation having, as paintiff is advised and 
believes, an attorney and agent then in the District of 
Columbia, namely, Thomas Lyle. After describing the 
capacities in which the said defendants are sued plain¬ 
tiff alleges that The Ship Building Company was at 
the time of the filing of Kraffmiller’s petition in bank¬ 
ruptcy, indebted to said Kraffmiller upon certain 
promissory notes. (Rec. pages 3 and 4.) Plaintiff 
then says that before-June 14, 1921, the Secretary of 
the Ship Building Company had called on Kraffmiller, 
in Washington, Kraffmiller being then and there a 
public accountant and auditor, and exhibited to Kraff¬ 
miller written authority from the Ship Building Com¬ 
pany’s Board of Directors to employ necessary aid in 
handling the claim of the Ship Building Company be¬ 
fore the Shipping Board; that the services of an ac¬ 
countant and auditor for presenting said claim were 
necessary; that thereupon on June 14, 1921, in Wash¬ 
ington the Ship Building Company employed Kraff¬ 
miller to handle exclusively its claim and entered into 
a memorandum written agreement providing for the 
payment of $5,000 retainer on or before June 19,1921, 
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and for the payment of additional compensation as 
follows: • • In the event that the settlement 

* • • realizes payment to the Ship Building Com¬ 
pany of • • * not exceeding $750,000, payment 

to you of 10% thereof; in the event that the settlement 

• • • realizes a sum exceeding $750,000 to the 

Ship Building Company, a payment to you of 25% 
of such amount received over and above $750,000’’; 
said memorandum further providing that the Ship 
Building Company would give whatever aid it could 
in preparing the case and was willing to have its Sec- 
retary in Washington at such times as might be neces- 
sary. (Rec. p. 5.) 

Plaintiff further alleges that Kraffmiller imme¬ 
diately entered upon his employment and assisted the 
Ship Building Company in the presentation and prose¬ 
cution of its claim, that on April 24, 1924, the plain¬ 
tiff as trustee was authorized by the United States 
District Court of Illinois, Kraffmiller having been 
adjucated bankrupt January 12, 1924, (Rec. p. 2), to 
employ the bankrupt Kraffmiller, to do whatever re¬ 
mained to be done under the contract above set out; 
that pursuant to that order plaintiff employed said 
Kraffmiller and that Kraffmiller and plaintiff have 
both since been ready and willing to do whatever re¬ 
mained to be done by them under the said contract, a 
copy of the said order of court having been duly filed 
with the United States Shipping Board. (Rec. p. 6.) 

Plaintiff then states that the Ship Building Com¬ 
pany had been engaged in manufacturing and selling 
ships but had not done business for more than two 
years; that its only assets are a ship yard and some 
accessories in Seattle, Washington, for which there is 
no market; that the only appreciable asset of the Ship 
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Building Company is the claim against the United 
States Shipping Board, (hereinafter called “The Ship¬ 
ping Board“), growing out of the building of twelve 
wooden ships by The Ship Building Company during 
the World War, which claim is the claim referred to in 
the contract between Kraffmiller and The Ship Build¬ 
ing Company. (Rec. p. 6.) Plaintiff further alleges 
that the oflScers of The Ship Building Company quar¬ 
relled among themselves over the method of prose¬ 
cutting the said claim and that after June 14,1921, cer¬ 
tain of the said oflficers undertook to disregard the con¬ 
tracts previously entered into for the prosecution of 
said claim, and refused to cooperate in the manage¬ 
ment of the business or in the prosecution of the claim; 
(Rec. p. 6) that the Ship Building Company has been 
and is grossly mismanaged and its assets dissipated; 
that the plaintiff cannot reach the said claim by at¬ 
tachment and is without adequate remedy at law. 

Plaintiff then states that during the five months 
preceding January 2, 1925, the Ship Building Com¬ 
pany had refused to aid plaintiff and Kraffmiller in 
prosecuting the said claim thereby preventing any 
further services; that the Ship Building Company 
owes more than $260,000 of past due obligations, not 
including those incurred under contracts for the prose¬ 
cution of its claim; (Rec. p. 7) that plaintiff has de¬ 
manded payment of his claim and his demand has been 
refused; that the appointment of a receiver to con¬ 
serve the assets of The Ship Building Company is 
necessary. 

Plaintiff then avers that the members of The Ship¬ 
ping Board intend to disregard the plaintiff’s right to 
collect the funds in The Ship Building Company’s 
claim as granted in Kraffmiller’s contract; that The 
Ship Building Company intends in the event of the 
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settlement of its claim to remove the funds to the State 
of Washington and there to apply a large portion 
thereof to exorbitant salary accounts and to prefer 
certain creditors; that plaintiff believes waste and 
strife can be avoided and equitable distribution ef¬ 
fected by the appointment of a receiver. 

The bill concludes with prayers for the appointment 
of a receiver and for a temporary injunction restrain¬ 
ing The Ship Building Company from transferring or 
disposing of any of its property and restraining the 
Treasurer of the United States Shipping Board Emer¬ 
gency Fleet Corporation and the Treasurer of the 
United States from paying any money due or to become 
due in the future to the Ship Building Company to any 
person other than to the receiver to be appointed by 
the court (Rec. pages 9 and 10). 

Docket entries show the issuance of subpoenas on 
January 2, 1925, and the issuance on January 3, 1925, 
of a rule returnable January 16, 1925, together with 
a return on January 14, 1925, of the subpoenas to ans¬ 
wer and rule duly served on the Ship Building Com¬ 
pany by the U. S. Marshal at Tacoma, Washington. 

January 19, 1925, plaintiff filed his amended and 
supplemental bill in which he made the United States 
Shipping Board Emergency Fleet Corporation (here¬ 
inafter called the Emergency Fleet Corporation) an 
additional party defendant (Rec. p. 13). He also made 
Tracy E. Griffin, receiver in bankruptcy of Meacham 
& Babcock Ship Building Company a party defendant, 
and alleged that Meacham & Babcock Ship Building 
Company had been adjudicated bankrupt upon its own 
petition in the United States District Court for the 
District of Washington on the 13th day of January, 
1925. Plaintiff also alleges that Meacham & Babcock 
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Ship Building Company had been served by substi¬ 
tuted service in this proceeding January 8, 1925. (Rec. 
P. 13.) The other allegations in the amended and sup¬ 
plemental bill are identical with the allegations in the 
original bill of complaint, except that it sets out by 
date and number the various contracts between the 
Ship Building Company and the Emergency Fleet Cor¬ 
poration. (Rec. p. 16.) 

January 20, 1025, there was filed a notice of special 
appearance and motion to vacate service of summons 
by the Ship Building Company, Griffin, receiver, and 
Thomas Lyle, attaching thereto copy of Griffin’s ap¬ 
pointment and affidavits of Griffin, Lyle, Meacham, and 
Babcock. (Rec. pages 22-27.) 

February 17, 1925, a motion to dismiss the bill was 
filed by the members of the United States Shipping 
Board, the United States Shipping Board Emergency 
Fleet Corporation, the President and Treasurer of the 
United States Shipping Board Emergency Fleet Cor¬ 
poration, the Secretary of the Treasury and the Treas¬ 
urer of the United States (hereinafter called the 
official defendants). 

The final decree was entered on May 28,1925. (Rec. 
p. 29.) 

At the hearing upon the motion of certain defendants 
to dismiss the bill and on the rule to show cause against 
the Treasurer of the Emergency Fleet Corporation and 
the Treasurer of the United States, the court admitted 
in evidence and considered a certain resolution pur¬ 
porting to have been passed by the Shipping Board 
on April 10, 1923, denying a claim of the Ship Build¬ 
ing Company and directing action by the legal depart¬ 
ment, this resolution having been admitted over the 
objection and exception of the plaintiff’s attorney. 
(Rec. p. 35.) 
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11. QUESTIONS PRESENTED 

The questions presented are: 

First, Whether defendants who have moved to dis¬ 
miss a bill of complaint, may, notwithstanding their 
said motion, introduce evidence in contradiction of the 
allegations of the bill; and 

Second, Whether the bill and amended bill state a 
cause of action in equity. 

III. ARGUMENT 

A. Introduction of Evidence by Demurring 

Defendants 

The official defendants, that is to say, the several 
Commissioners of the United States Shipping Board, 
the Emergency Fleet Corporation, its President, its 
Treasurer, the Secretary of the Treasury and the 
Treasurer of the United States, have definitely moved 
to dismiss the bill setting up the familiar claim that 
the Emergency Fleet Corporation cannot be sued in 
that this suit is in effect one against the United States, 
that the Shipping Board lacks authority to pay any 
claim if allowed, except out of funds of the Treasury 
of the United States, and that plaintiff is attempting 
to garnishee and by garnishment to attach funds in the 
Treasury. (Rec. p. 28.) 

The attorney for the commissioners of the Shipping 
Board, the Emergency Fleet Corporation, the Presi¬ 
dent and Treasurer of the Fleet Corporation, Secre¬ 
tary of the Treasury and the Treasurer of the United 
States introduced in the course of his argument at the 
hearing in which was being considered the motion of 
these same defendants to dismiss the bill, a certified 
copy of a resolution of the Shipping Board purporting 
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to disallow in its entirety the claim of the defendant 
Ship Building Company against the Emergency Fleet 
Corporation. (Rec. pp. 33, 34, 35.) 

It is thus apparent on the face of the record that 
the same identical defendants who had demurred to 0 ^ 
the bill—because the present motion to dismiss is un¬ 
der the new system of pleading in equity, equivalent 
to the old demurrer—have undertaken to dispute the 
allegations of the bill with regard to the prospect of 
a payment by the Emergency Fleet Corporation to the 
Ship Building Company. In other words these defend¬ 
ants have undertaken at the same hearing to admit, for 
purposes of the argument as they necessarily must do, 
all the allegations of the bill and at the same time to 
set up matter which is in direct contradiction of the 
bill’s allegations. It is submitted that no authority is 
necessary to show the impropriety of such an action 
or the prejudice which it must have upon this plain¬ 
tiff’s rights. The bill is predicated upon the theory 
that the only substantial asset of the defendant Ship 
Building Corporation is this claim against the Emer¬ 
gency Fleet Corporation. Of course if that claim is 
one which is in a fair way of being paid an undoubted 
right exists in a court of equity to intervene for the 
benefit of a person in such a position as the plaintiff. 
This proposition may appear somewhat plainer if it 
were supposed that the official defendants instead of 
disputing the existence of a good claim against the 
Emergency Fleet Corporation had denied the existence 
of the agreement made between the bankrupt Kraff- 
miller and the Ship Building Company. There would 
be no question, it is submitted, that such a denial would 
be entirely out of place upon the motion to dismiss the 
bill and would be disallowed by any court at a hearing 
on such a motion. However, these provisions of the 
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bill which are denied by the evidence offered by the 
official defendants are fully as vital to the plaintiff’s 
case in equity as are the allegations in regard to the 
making of a contract between the bankrupt Kraffmiller 
and the defendant Ship Building Company. If the de¬ 
fendants wished to deny in its entirety the allegations 
of the bill of complaint and to have a hearing thereon 
they of course had every right to do so; but in order to 
avail themselves of such a right they must have an¬ 
swered. On the other hand if the official defendants 
had desired to raise one particular defense to the alle¬ 
gations of the bill of complaint such as might have 
been raised under the old system by way of a plea, they 
had every right to do that and in the discretion of the 
court they might have had that matter set down for a 
hearing in advance of any general hearing on the 
merits of the case; but in order to have availed them¬ 
selves of that right they must have answered. See on 
this general subject Equity Rule 28. 

With regard to the point that all the allegations 
of the bill are admitted by the motion to dismiss as 
they formerly were by the demurrer, it is submitted 
that no extended citation of authorities is necessary 
because the point is so entirely elementary. See Jones 
on Equity Pleading, pages 92 and 93, and cases there 
cited. 


B. The Motion to Quash Service 

The Ship Building Company contended that it was 
not properly before the court for the reasons that it 
was served by delivery of a copy of the bill and sub¬ 
poena to answer to its attorney in Tacoma, Washing¬ 
ton, and because of the adjudication of bankruptcy in 
a voluntary proceeding on January 13, 1925. (Rec. p. 
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26.) The order of events will be referred to again 
later. The only motion made by the Ship Building 
Company is to vacate the service of summons and com¬ 
plaint and rule to show cause upon it for want of jur¬ 
isdiction. (Rec. pp. 22 and 23.) 

The decree of May 28, 1925, dismisses the bill. No 
disposition is made of the motion of the defendants 
Ship Building Company, Lyle and Griffin to quash 
service of summons. (Rec. p. 29.) Consequently it 
appears that the decree of May 28, 1925, is based upon 
the grounds of the motion of the official defendants 
and, impliedly, the reasons back of the decree are the 
reasons set up in the motion to dismiss filed by the 
official defendants on February 17, 1925. 

The motion of the Ship Building Company and of 
defendant Lyle to quash service of summons was based, 
according to the affidavits filed therewith, on Lyle’s 
being an attorney for the Ship Building Company 
and not the agent of the Ship Building Company. The 
original bill of complaint avers that Lyle is attorney 
“and agent at present in the District of Columbia” 
for the Ship Building Company. (Rec. p. 2.) The 
Docket entries show a return January 14, 1925, indi¬ 
cating substituted service on Lyle by the Federal Mar¬ 
shal, State of Washington. (Rec. p. 12.) Defendant 
Lyle admits this service in his affidavit made in sup¬ 
port of his motion to quash process (Rec., p. 25), and 
that said service was made on the 8th day of January, 
1925. For this reason, namely, that Lyle was merely 
an attorney for the Ship Building Company, and not 
its agent, the defendant Ship Building Company moved 
for quashing of the summons against it and claimed 
a want of jurisdiction in this court. However, the 
amended and supplemental bill filed January 19, 1925, 
made Tracey E. Griffin, receiver in bankruptcy of de- 
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fendant Ship Building Company, a party defendant 
(Rec. p. 13), and the summons to answer was returned 
served February 9, 1925. 

Before proceeding seriatim with the grounds of the 
oflScial defendants’ motion, it is best to dispose of 
defendant Ship Building Company’s contention that 
there is no jurisdiction in this court. That contention 
rests on two reasons, (1) it has not been served, (2) it 
maintains no office and does no business in the Dis¬ 
trict of Columbia, The first reason above is disposed 
of because of a return showing substituted service 
made upon the receiver of the corporation. The sec¬ 
ond reason is not important because this court has 
jurisdiction of a res, namely, a debt due from the 
Emergency Fleet Corporation, or a claim of the Ship 
Building Company against the Emergency Fleet Cor¬ 
poration under the contracts which are referred to in 
the amended bill of complaint. This res is sufficient 
to support a present grant or contract to convey and 
so it is sufficient to give this court jurisdiction. See 
Barnes vs. Alexander, 232 U. S. 117. Moreover, the 
bill alleges and the affidavits of the corporation admit 
that an attorney of the corporation has been in Wash¬ 
ington the greatest part of his time for many months, 
preceding the filing of the bill, engaged in the business 
of the corporation, namely, the prosecution of this 
claim against the Emergency Fleet Corporation (Rec. 
pp. 2, 12, 24 and 25); and further the bill alleges that 
loans were made to the Ship Building Company by 
plaintiff trustee in bankruptcy here in Washington, 
and that the officers of the corporation and its attor¬ 
neys were continuously engaged in business here in the 
District of Columbia for years in connection with the 
prosecution of its claim against the Emergency Fleet 
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Corporation. Defendant Lyle admits that he is an at¬ 
torney for the corporation but denies that he is an 
agent of the corporation (Rec. p. 25.) It is elementary 
that an attorney is a special class of agent. The term 
includes not only persons who are usually designated 
by that particular word, but also auctioneers, attor¬ 
neys, brokers and factors. See Mechem Outlines of 
Agency, 1903 Edition, ch. XVI. 

The foregoing therefore disposes of any claim which 
the defendant Ship Building Company may make with 
regard to want of authority in defendant Lyle, since 
GriflSn, the receiver, is clearly before the court by 
constructive service. This leaves defendant Ship 
Building Company, on the question of jurisdiction, the 
point as to whether or not there is a sufficient res in 
the District of Columbia on which jurisdiction of the 
equity court could attach. That question will be con¬ 
sidered later. It is not thought necessary to revert any 
further in this brief to the grounds set up in the Ship 
Building Company’s motion to quash service and the 
matters set up in the supporting affidavits filed there¬ 
with, but there will be reference to the order of events 
referred to in these affidavits. 

G. The Grounds of the Motion to Dismiss 

The grounds of the official defendants’ first motion 
to dismiss (Rec. p. 28) are for practical purposes 
three. The first two may be considered together and 
are, very briefly, that under the Merchant Marine Act 
of 1920 (41 Stats. 988) the claim of defendant Ship 
Building Company could be paid only out of moneys 
appropriated from the treasury of the United States, 
and, that the Emergency Fleet Corporation and the 
various officers composing it constitute an arm of the 
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Government and consequently cannot be sued without 
the Government’s consent, and that the suit of the 
plaintiff is an attempt, in effect, to garnishee funds in 
the possession of the United States. 

In addition, there have been submitted authorities 
by certain defendants apparently on the basis of a 
general demurrer, namely, that the bill does not state 
a cause of action cognizable in equity. The plaintiff 
concedes for purposes of this discussion that such a 
ground is always a part of a motion to dismiss and 
plaintiff will, it is submitted, conclusively dispose of 
that contention by the authorities hereinafter cited. 

In support of this general demurrer to the bill the 
official defendants have set up that the claim of the 
Ship Building Company against the Emergency Fleet 
Corporation is not sufficiently definite in that the draft 
has not been drawn nor the amount to be paid to the 
corporation determined, that the claim against the 
Emergency Fleet Corporation has no specific location 
in the District of Columbia, but is ubiquitous through¬ 
out the Union, and that plaintiff can have no relief be¬ 
cause a claim against the United States may not be 
assigned under R. S. U. S. Section 3477, 2 Fed. St. 
Ann. 2nd Edition, 79. 

Reference has already been made to Barnes vs. Alex¬ 
ander which indicates the res is sufficiently definite to 
support jurisdiction. Moreover, this proceeding has 
a marked similarity and analogy to an attachment or 
garnishment. Sec. 452 of the District of Columbia 
Code provides attachment may be levied upon defend¬ 
ants ‘‘credits in the hands of a third person, whether 
due and payable or not.” 

20 Cyc. 1001, one may be garnished for damages re¬ 
sulting from a breach of contract that may be reduced 
to a certainty by a definite standard, but not for such 
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as are speculative or unlimited. 20 Cyc. 1007. In 
New Haven Saw Mill Company vs. Fowler, 28 Conn. 
103, it was held that A, having a claim against B for 
uncollected damages accruing out of the breach of a 
contract is to be regarded as a creditor and B as a 
debtor within the intent of the Connecticut statutes, 28 
C. J. 133. Contingency as to the amount will not pre¬ 
vent a garnishment of claim where it is an existing 
obligation, the amount of which, although presently 
uncertain, is capable of definite ascertainment in the 
future, even though it may be that eventually there will 
be found that nothing is due. It is well once more to 
direct this court’s attention to the fact that these offi¬ 
cial defendants had filed a motion to dismiss, thereby 
admitting all facts well pleaded in the bill, among 
others, the existence of five contracts between the Ship 
Building Company and the Emergency Fleet Corpora¬ 
tion. (See Rec. pp. 16 and 17.) 

Cutter V. Perkins, 47 Me. 557, was strikingly similar 
to this case. A Maine statute had provided, “No per¬ 
son shall be adjudged trustee (our garnishee) by rea¬ 
son of any money or other thing due from him to the 
principal defendant, unlesss it is, at the time of the 
service of the writ on him, due absolutely and without 
depending on any contingency.” The testator pro¬ 
vided in his will that all his property should be sold 
by his executor and after the payment of debts, lega¬ 
cies and expenses, the residue should go to A and B. 
The executor was summoned as trustee of B before he 
could ascertain whether on the settlement of the estate 
there would remain any balance to be paid to B under 
the residuary clause; and it was held the case might be 
continued until the estate was so far settled as to de¬ 
termine the amount of the residuary funds and that 
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the executor should be required to make other disclo¬ 
sures, showing the facts, when they were ascertained. 

Of course where a court has acquired control of the 
res and there has been constructive service by publi¬ 
cation or otherwise as is provided by the statute, it 
may proceed to adjudicate as to the res, Rothschild 
vs. Knight, 184, U. S. 334, L. E. 573. While very 
particular attention to the order of events will be 
asked for later, the plaintiff wishes to point out here 
that this bill was filed January 2 and that by January 
28 the official defendants had all been served with sum¬ 
mons and with copies of the rule to show cause. What 
took place in the State of Washington took place in 
the light of that particular situation. 

With regard to the second ground which the official 
defendants have urged in support of their general de¬ 
murrer, namely, that the claim against the Emergency 
Fleet Corporation has no specific location in the Dis¬ 
trict of Columbia, but is ubiquitous throughout the 
Union, and the further claim which is made both by the 
official defendants and by the Ship Building Company 
that a claim against the United States may not be as¬ 
signed under Revised Statutes of the United States, 
Section 3477, it will be observed that both these propo¬ 
sitions depend upon the establishment by the Emer¬ 
gency Fleet Corporation of its identity with the United 
States Government. Unless that identity is estab¬ 
lished neither one of these propositions is available 
as a defense. 

It has been held that the claims of deputy marshals 
for their services are not claims against the United 
States but are claims against the Marshal personally, 
and that assignments by deputies of their claims 
against a Marshal do not violate the provisions of this 
section, Douglas vs. Wallace, 161 U. S. 346 (1896). 
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Moreover, in the case cited the services of the deputies 
were concerned with one of the highest functions of the 
sovereign, namely, the summoning of the citizen be¬ 
fore courts of justice, the Emergency Fleet Corpora¬ 
tion exercises no higher function than did the Marshal, 
a claim against whom was held not to be a claim 
against the Federal Government. The deputies oc¬ 
cupy a position analogous to that of the Ship Build¬ 
ing Company and the Marshal occupies a position 
analogous to that of the Fleet Corporation. Neither 
the debt of the Marshal to his deputies nor the debt of 
the Fleet Corporation to the Ship Building Company 
is a debt due from the United States. 

However, the Supreme Court of the United States 
has very recently placed the status of the Emergency 
Fleet Corporation so clearly that there can be no doubt 
of its position. United States vs. Strang, 254 U. S. 
491, 65 L. E. 368, was a criminal proceeding in which 
Strang was charged with having unlawfully acted as 
an agent of the United States in transacting business 
for the Emergency Fleet Corporation with the part¬ 
nership of which he was a member. A demurrer to 
the indictment was sustained, and this action was 
affirmed by the Supreme Court. It was claimed that 
the Emergency Fleet Corporation is an agent or in¬ 
strumentality of the United States, formed only as an 
arm for executing the purely Governmental powers 
and duties vested by Congress in the President and 
by him delegated to the Emergency Fleet Corpora¬ 
tion; that the acts of the corporation within its dele¬ 
gated authority are the acts of the United States; that 
consequently in placing orders with the Duval Com¬ 
pany in behalf of the Emergency Fleet Corporation 
while performing the duties of an inspector, Strang 
necessarily acted as an agent of the United States. 




17 


The Supreme Court observed that the Emergency 
Fleet Corporation had been organized under the laws 
of the District of Columbia with fifty million dollars’ 
capital stock, all owned by the United States; that 
the President directed the corporation to have and 
exercise a specified portion of the power and authori¬ 
ty in respect to ships granted to him by the Act of 
June 15, 1917, and he also authorized the Shipping 
Board to exercise through it, the Emergency Fleet 
Corporation, another portion of such power and au¬ 
thority; that the inspectors of the Emergency Fleet 
Corporation were not appointed by the President and 
that they were subject to removal by the Emergency 
Fleet Corporation only and could contract only for it. 
The Supreme Court states that the agents of a corpor¬ 
ation are generally not agents of the stock holders and 
cannot contract for the stock holders, and apparently 
this was one reason why Congress authorized the 
organization of the Emergency Fleet Corporation. The 
purpose of Congress was also indicated, says the Fed¬ 
eral Supreme Court, by Section 7 of the appropria¬ 
tion act of Oct. 6, 1917 (40 Stats. 345, 364) “Provided 
that the United States Shipping Board Emergency 
Fleet Corporation shall be considered a Government 
establishment for the purposes of this section”; and 
the act of October 23, 1918, Chapter 194, (40 Stats. 
1015) which amends Section 35, Criminal Code and 
renders it criminal to defraud or conspire to defraud 
a corporation in which the United States has owned 
stock. 

Sloan Ship Yards Corporation vs. United States 
Shipping Board Emergency Fleet Corporation, 258 
U. S. 549, 66 L. E. 762, is the title under which the Su¬ 
preme Court considered three cases bearing on the 
status of the Emergency Fleet Corporation. 
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The first was a bill brought by the Sloan Ship 
Yards Corporation and others, alleging a contract 
was made by the Emergency Fleet Corporation 
with the Sloan Ship Yards Corporation and that 
work went on thereunder until December 1, 1917, 
when the Emergency Fleet Corporation refused to 
make further payments, unlawfully took posses¬ 
sion of the Sloan Ship Yards Corporation’s prop¬ 
erty, retained it and did a series of acts causing 
the Sloan Ship Yards Corporation great loss; that 
when the Sloan Ship Yards Corporation was 
wholly in the power of the Emergency Fleet Cor¬ 
poration the latter compelled it to execute another 
contract set out in the bill. There was a prayer 
that the second contract be set aside and an ac¬ 
counting had under the first contract. The bill 
was dismissed on the ground that since the claim 
was for more than $10,000 the suit must be brought 
in the Court of Claims. The reasoning of the Su¬ 
preme Court in reversing this judgment may be 
summarized thus; the Shipping Act contemplated 
a corporation in which private persons could take 
stock; This situation was not changed by the fact 
that the Government took all the stock; if the 
Emergency Fleet Corporation were one man 
he might be an instrumentality of the Govern¬ 
ment and for the greatest ends, but the agent, 
because he is an agent, does not seem to be answer- 
able for his acts; no importance is attached to 
the fact that the second contract alleged to have 
been illegally extorted was made with the Emer¬ 
gency Fleet Corporation “representing the 
United States of America”; The Emergency 
Fleet Corporation was the contractor, even if the 
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words had no secondary effect; the transfer of the 
property of the Emergency Fleet Corporation to 
the Shipping Board by the Act of June 5, 1920, 
Chapter 250, Section 4, (41 Stats. 988, 990) may 
affect the value of the remedy afforded by the 
present suit but not the jurisdiction of the Court. 

The Second was a suit by the Astoria Marine 
Works in a State Court for breach of a contract 
set forth, dated February 1, 1919, which suit was 
removed to the District Court of the United States 
and there dismissed upon demurrer upon the 
ground that the only jurisdiction was in the Court 
of Claims. In reversing that judgment the Su¬ 
preme Court held that the fact that the corporation 
was formed under the general laws of the District 
of Columbia is persuasive even standing alone, 
that it was expected to contract and to stand suit 
in its own person whatever indemnity might be 
furnished by the United States. 

The third was a claim by the Emergency Fleet 
Corporation for priority in bankruptcy against 
the estate of the Eastern Shore Ship Building 
Corporation in the District Court for the South¬ 
ern District of New York under a contract similar 
to that in the case immediately preceding. The claim 
was presented by the Emergency Fleet Corpora¬ 
tion and was put forward by it as an instrumental¬ 
ity of the Government of the United States. That 
claim was denied successively by the referee, the 
District Court and the Circuit Court of Appeals 
on the ground that the Emergency Fleet Corpora¬ 
tion was a distinct entity and stood like other cred¬ 
itors and was not to be preferred. The judgment 
of the Circuit Court of Appeals was affirmed for 
the reasons stated in the two preceding cases. 
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It is thus perfectly clear that the Supreme Court 
is convinced the purpose of Congress in creating the 
Emergency Fleet Corporation was thereby to make it 
possible for the Government in this particular regard 
to be freed from the restraints and the conventions of 
governmental administration during the period of an 
emergency, and that consequently when the Emergency 
Fleet Corporation was freed from the disadvantages 
of being an instrumentality of the Government it also 
lost whatever attributes of sovereignty it might have 
enjoyed if it had been a government department or 
bureau. 

The official defendants have also claimed in support 
of their contention that under the Merchant Marine 
Act of 1920 the claim of the Defendant Ship Building 
Company could be paid only out of moneys appropri¬ 
ated out of the Treasury of the United States, that 
when a claim is allowed a voucher or draft is drawn 
by the Treasurer of the Shipping Board (not the Fleet 
Corporation) upon the Treasury of the United States 
and submitted to the Comptroller General for a counter 
signature. Under the laws of the United States the 
Comptroller General of the United States has nothing 
whatever to do with the payment of claims of the Ship¬ 
ping Board or the Emergency Fleet Corporation. The 
claim referred to in the plaintiff’s bill, when paid, will 
be paid under the Merchant Marine Act of 1920 upon 
the theory of awarding “just compensation.” The 
funds from which the claim will be paid will be, ulti¬ 
mately, the funds of the Emergency Fleet Corporation 
and the debt which will be discharged will be the debt 
of the Emergency Fleet Corporation. The fact that 
the United States may have originally provided the 
funds does not affect the character of this transaction. 
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as is pointed out by Mr. Justice Holmes in the Sloan 
Ship Yards Case, above cited. In that case, where the 
Fleet Corporation appeared to be “representing the 
United States of America,’’ the quoted language was 
interpreted by Mr. Justice Holmes and he held it not to 
affect the essential nature of the contract in which it 
was used, namely, a contract between the Emergency 
Fleet Corporation and a Ship Builder. In the case 
now before this court there is a claim growing out of 
certain specified contracts made by the Emergency 
Fleet Corporation with a ship builder. 

The foregoing, it is submitted, disposes by reference 
to the highest authority, of the contentions of the offi¬ 
cial defendants that this suit is in effect a suit against 
the United States and that it is in effect a garnishment 
of funds in the hands of the United States. 

In support of their claim, based as upon a general 
demurrer to the bill, the various defendants have re¬ 
ferred to the following cases which will be considered 
in order: 

Lazarus vs. Prentice, 234 U. S. 263. 

Lindberg vs. Humphrey, 53 Appeals D. C. 247. 

Dewinter vs. Thomas, 34 Appeals D. C. 80. 

Pusey & Jones vs. Hanssen, 261 U. S. 491, 67 
L. E. 763. 

Lazarus vs. Prentice, supra, was disposed of by a 
motion to dismiss an appeal in the Federal Supreme 
Court. M and N were in business as partners in New 
York. March 19, 1913, a petition of involuntary bank¬ 
ruptcy was filed against them. On that same day the 
bankrupts were arrested in New Orleans and large 
amounts of money and securities were found upon, their 
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persons. In a proceeding in the District Court of 
Louisiana that court confirmed the receiver in bank¬ 
ruptcy as a temporary receiver of the District Court 
of Louisiana and directed the property to be turned 
over to him to be transmitted to the trustee in New 
York. April 28, 1913, L & L, lawyers, filed an inter¬ 
vening petition in the District Court of Louisiana 
claiming $15,000 as attorney’s fees for services to M 
and N in the Louisiana proceedings. The District 
Court dismissed the petition and its action was affirmed 
by the Circuit Court of Appeals. The Supreme Court 
stated that the filing of a petition and the adjudication 
of the bankruptcy court in New York brought the prop¬ 
erty of the bankrupts wherever situated, into the cus- 
today of the law so that subsequent liens could not be 
given or obtained thereon nor proceedings had in any 
other court to reach the bankrupt’s property, the court 
of original jurisdiction having acquired the full right 
to administer the estate under the bankruptcy act. No 
right could be acquired in the property by an assign¬ 
ment subsequent to the filing of the petition which 
could defeat this purpose. The attorneys, L & L, had 
claimed that they had initiated a controversy in the 
bankruptcy proceedings which is appealable to the Cir¬ 
cuit Court of Appeals as are ordinary cases of appeals 
in equity where original jurisdiction does not rest on 
diverse citizenship entirely, but this contention was 
overruled and the bill dismissed. 

The foregoing case presents an entirely different sit¬ 
uation from the one now before this court because 
herein the filing of the voluntary petition in the bank¬ 
ruptcy court in the State of Washington was after the 
proper officers of the Shipping Board and the Fleet 
Corporation had been served with a rule to show cause 
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in this court, and after the Ship Building Company 
itself had actual notice through the United States Mar¬ 
shal at Tacoma, State of Washington, and its, the Ship 
Building Company’s, attorney, of the pendency of this 
proceeding. 

Lindberg vs. Humphrey, 53 Appeals D. C. 247, was 
strongly relied upon by the defendants. That case de¬ 
cides simply that an alleged lien, if one existed, was 
void because of the violation of Section 3477 R. S. U. S. 
in its creation, and any views which the court expresses 
upon whether there was a lien or not are dicta. The 
case appears clearly to have been decided upon one 
ground, namely. Sec. 3477, and not upon two grounds. 
See page 246: “It is clear, therefore, that the con¬ 
tract with Lindberg so far as giving to H an interest, 
legal or equitable in the claim or a lien thereon, or on 
any warrant issued in payment therefor, was abso¬ 
lutely null and void, because it was made before the 
claim was allowed.” The claim of the Ship Building 
Company in the suit now before the court is not a 
claim against the United States and does not fall with¬ 
in Sec. 3477 R. S. U. S.; consequently Lindberg vs. 
Humphrey has no direct application to the situation 
which is now presented. 

Dewinter vs. Thomas, 34 Appeals D. C. 80, states a 
rule which is perfectly applicable to this case but it dis¬ 
misses certain cases as distinguished from the case 
before the court, which, it is respectfully submitted, do 
not upon close examination appear to exhibit the dis¬ 
tinction referred to. Willoughby vs. Mackall, 1 App. 
D. C. 411, holds a lien of an attorney enforcible against 
real estate when no express lien appears in the agree¬ 
ment. Hutchinson vs. Worthington, 7 App. D. C. 549, 
it is most respectfully submitted, does not state that 
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the lien is an express one but does state specifically 
that the contract in question created one. Sanborne vs. 
Maxwell, 18 App. D. C. 252, considered an oral agree¬ 
ment substantially to the effect that complainant’s fee 
for services should be satisfied out of the proceeds of 
defendant’s claim in controversy, and the court stated 
that the agreement constituted an interest therein to 
that extent and created a charge enforcible as an 
equitable lien. Moreover its agreement and lien were 
enforced in Sanborne vs. Maxwell in spite of Section 
3477 R. S. U. S., which it was held was solely to protect 
the Government, whereas the suit was a suit between 
attorney and client. This last case shows clearly 
enough that the defendants in this proceeding have no 
right to urge Section 3477, except as a defense of these 
defendants other than the Ship Building Company. 

The case of Dewinter vs. Thomas insofar as its cir¬ 
cumstances are concerned, was one in which there was 
no litigation whatever and a very short period of 
service. The general test outlined in that case may 
well be applied to the circumstances in the one which 
is now being considered, but the Dewinter case on its 
facts has no parallel with this one and consequently is 
of no direct authority. 

Pusey & Jones vs. Hanssen, 261 U. S. 491, 67 L. E. 
763, concerned a simple contract creditor. It decided 
that the provisions of a state statute allowing the bene¬ 
fit of a receiver to such creditor did not give to the 
Federal equity courts jursidiction to appoint a re¬ 
ceiver on the petition of such creditor though a secured 
creditor had intervened susequent to the filing of the 
original bill. The bankrupt plaintiff in this case is 
not a simple contract creditor and unless he comes 
within the class of simple contract creditors the case 
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last cited is not an authority in the present case. The 
plaintiff in the case now before the court either has a 
lien for his services and advances, or he has not a lien. 

Turning from the inspection of the authorities re¬ 
lied upon by the defendants in its general demurrer, 
we find there are a large number of cases which hold 
that funds to become due in the future may be assigned 
in the most general terms and that an equitable as¬ 
signment or an equitable lien have been created.. 

Among these may be mentioned: 

Houston V. Ormes, 252 U. S. 469, 64 L. Ed. 667 (Mc- 

Adoo V. Ormes, 47 App. D. C. 364). 

Green vs. Bartholomew, 34 Ind. 235. 

National Surety Co. vs. Maag, 43 Ind. 16, 86 N. E. 862. 
Monticello Hydraulic Co. vs. Loughry, 72 Ind. 562. 
Dixon vs. City of St. Paul, 97 Minn. 258, 106 N. W. 

1053. 

See also Pomeroy’s equity, Vol. 3, 3rd edition. Sec¬ 
tion 1235, and Section 1237: 

‘‘The form or particular nature of the agree¬ 
ment which shall create a lien, is not very material, 
for equity looks at the final intent and purpose 
rather than at the form, and if the intent appears 
to give or to charge or to pledge, property real or 
personal, as a security for an obligation, and the 
property is so described that the principal tlungs 
intended to be given or to be charged is sufficiently 
identified, the lien applies.” 

See also MacDonald vs. Daskam (CCA 7th Cir.) 
116 Fed. 276 (280); Walker vs. Brown, 165 U. S. 654, 
41 L. E. 865; Chattanooga National Bank vs. Eome 
Iron Co., 102 Fed. 755. 
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A court of equity will generally intervene to protect 
an equitable interest not cognizable in a court of law. 
See Werner vs. Werner, 59 Kan. 399, 53 Pac. 127, 41 
L. R. A. 349, 68 A. S. R. 372; Cobb vs. Duke, 36 Miss. 
60, 72 Am. Dec. 157; Rice vs. Bernett, Speer’s Equity 
(La. Cor.) 579, 42 Am. Dec. 336. Assignments of 
contingent interests and expectations, and of things 
having no present actual existence, but resting in pos¬ 
sibility only, are valid in equity if properly made and 
not opposed to any rule of public policy. Field vs. 
New York, 6 N. Y. 179, 57 Am. Dec. 435. See also 10 
Ruling Case Law 349. 

There are certain liens, purely equitable in charac¬ 
ter as distinguished from Statutory or common law 
liens, which are cognizable when in a court of equity. 
Such a lien arises either from a written contract which 
shows an intention to charge some particular property 
with a debt or obligation, but is implied and declared 
by a court of equity out of general considerations of 
right and justice as applied to the relations of the par¬ 
ties and the circumstances of their dealings. 

See Farmers Loan and Trust Co. vs. Pennsylvania, 
etc., Co., 103 Fed. 132, 43 C. C. A. 114, 56 L. R. A. 710; 
Rugg. vs. Lemley, 78 Ark. 65, 93 S. W. 570, 115 A. S. 
R. 17, 8 Ann. Cas. 291. Also 10 Ruling Case Law 351. 

Jurisdiction is also frequently assumed for the pur¬ 
pose of protecting by injunction the rights of a party 
in a contract, where another threatens unlawfully to 
interfere therewith and it appears that damages will 
not afford an adequate remedy. See Beekman vs. Mar- 
sters, 195 Mass. 205, 80 N. E. 817, 122 A. S. R. 232, 11 
Ann. Cas. 332,11 L. R. A. (N. S.) 201. Also 10 R. C. L. 
352. 

The test of an equitable assignment is whether the 
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debtor would be justified in paying the debt to the per¬ 
son claiming to be the assignee. It has been held that 
there is a valid assignment in equity whenever the per¬ 
son to whom an obligation is due authorizes its pay¬ 
ment to another, either for his own use or that of some 
other person. See 2 R. C. L. 614 and cases there cited. 

An agreement to give security on property not yet 
in existence or in the ownership of the party making 
the contract, the property to be acquired by him in 
the future, constitutes an equitable lien on the prop¬ 
erty so existing, or acquired at a subsequent time, 
which is enforcible in the same manner as the lien on a 
specified thing then existing and owned by the con¬ 
tracting parties at the time of the contract. See 17 
R. C. L. 598 and cases there cited. See also Houston 
vs. Ormes, 64 L. E. 667. 

In the following cases also liens have been held to 
exist under circumstances in which the position of the 
plaintiff was no more favorable than in the present in¬ 
stance : 

Barnes vs. Alexander, 232 U. S. 117, 58 L. Ed. 530. 

In Re Interboro Consolidated Corporation, 267 Fed. 

914. 

Sullivan vs. Tobin, 42 App. 430. 

Wylie vs. Coxe, 15 How. 415. 

The various defendants have referred to Lazarus 
vs. Prentice, 234 U. S. 263, which has been abstracted 
above, and in which the holding was that no liens could 
be acquired in property of the bankrupt subsequent 
to the filing of the petition. 

Entirely consistent with the rulings in that case is 
the recent ruling in Martin vs. Bankers Trust Co., 18 
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Ariz. J55 Am. Cas. 1918 Edition, 1240, 156 Pac. 87, in 
which it was held that a State Court did not lose its 
jurisdiction of a suit to foreclose a mortgage by reason 
of later proceedings in bankruptcy in which the bank¬ 
ruptcy court had directed the trustee to apply to inter¬ 
vene in the foreclocure suit. This last mentioned case 
followed Tube City, etc., Co. vs. Otterson, 16 Ariz. 305, 
146 Pac. 203, L. R. A. 1916, 303. In Martin vs. Bank¬ 
ers Trust Company objection was made to the jurisdic¬ 
tion of the court on account of bankruptcy proceed¬ 
ings. The Arizona Supreme Court pointed out that 
the liens in suit in the foreclosure proceedings were 
acquired many years before the proceedings in bank¬ 
ruptcy, and that the foreclosure suit was pending when 
the said bankruptcy proceedings were commenced. 

Furthermore, a court of bankruptcy has no jurisdic¬ 
tion to enjoin the sale of property on a judgment ren¬ 
dered in a State Court enforcing mortgage liens of a 
date long prior to four months preceding the filing of 
the petition or the adjudication of the mortgagor as a 
bankrupt. Sample vs. Beasley, 158 Fed. 607, 20 
A. S. R. 164. The provisions of the bankruptcy 
act are very broad and sweeping in conferring juris¬ 
diction to grant injunctions to stay suits in other 
courts, both State and Federal, in order to preserve 
the bankrupt’s estate and to distribute it among his 
creditors, but that jurisdiction is confined by the terms 
of the act itself to the territorial limits of the jurisdic¬ 
tion of the District Court. See Toland vs. Sprague, 

12 Peters 300, 328, 9 L. E. 1083, 1104; Re Waukesha 
Water Company, 116 Fed. 1009; Paine vs. Caldwell, 1 
Hasskell 452, Fed. Cas. No. 10,674; Jobbins vs. Mon¬ 
tague, 5 Ben 425, Fed. Cas. No. 7329; Re Letchfield, 

13 Fed. 863. Moreover, the jurisdiction of the Su¬ 
preme Court of the District of Columbia was not 
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ousted solely by subsequent bankruptcy proceedings 
elsewhere. And this court has held that a receiver 
may be appointed without any notice to the defendants, 
Barley vs. Giddings, 15 App. 437, and that probable 
cause is sufficient to warrant the court appointing a 
receiver. Clark vs. Bradley, 6 App. D. C. 437, 443. 
The plaintiff should not be compelled to look to the 
trustee in bankruptcy. See Wylie vs. Coxe, 15 How. 
415, 14 L. E. 753. 

Moreover, Section 67 D of the bankruptcy act spe¬ 
cifically provides: “Liens given or accepted in good 
faith and not in contravention of or in fraud upon this 
act, and for a present consideration, which have been 
recorded according to law if record thereof was neces¬ 
sary in order to impart notice, shall to the extent of 
such present consideration only, not to be affected by 
this act.” See Collier on Bankruptcy, 13th Edition, 
1924, page 3380. 

It was urged by the official defendants in the lower 
court as a further ground of general demurrer and as 
indicating the presence of an adequate remedy at law, 
that the Emergency Fleet Corporation could be gar¬ 
nisheed, and that consequently no injunction should 
issue. Now the Merchant Marine Act of 1920 trans¬ 
ferred all the assets of the corporation to the Ship¬ 
ping Board and gave the Shipping Board authority to 
settle claims. However, the Supreme Court specific¬ 
ally decided in the Sloan Ship Yards case that such 
transfer of property and the indemnity obligation of 
the United States did not relieve the corporation of 
its obligations. The fact that Kraffmiller and the 
Ship Building Company in their contract of June 14, 
1921, referred to the claim as one against the Shipping 
Board cannot of course control the actual legal status 
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of the claim. Moreover, the Merchant Marine Act of 
1920 while it provides that the Government shall pay 
all claims found due by the Shipping Board does not 
thereby make those claims claims against or upon the 
United States. No court of equity would leave the 
plaintiff in the futile position of garnisheeing a cor¬ 
poration which had no assets and then hold that the 
plaintiff was barred from enforcing its claim merely 
because the payment of its claim was to be made from 
funds appropriated by the Government. It would be a 
futile thing to garnishee the Fleet Corporation when 
it had no assets, but it is perfectly proper, it is sub¬ 
mitted, for the Supreme Court of the District of Co¬ 
lumbia to say to the Emergency Fleet Corporation 
officials, “You are not to pay any person on this 
Meacham & Babcock claim, notwithstanding this sur- 
den voluntary bankruptcy, until the rights of this plain¬ 
tiff, if any, in such funds as you may pay to Meacham 
& Babcock Ship Building Company, have been deter¬ 
mined.” The funds of the Government are not held up 
in the treasury of the United States, but they are held 
up in the hands of the Emergency Fleet Corporation 
when they reach the proper officials of the Emergency 
Fleet Corporation for disbursement. As he stated in 
his bill, this is the only way the plaintiff can obtain re¬ 
lief. And his claim to relief is based on a position 
which, it is submitted, the above reasoning shows to be 
consistent throughout. 

Having considered the various grounds interposed 
by the defendants by way of objections to service and 
want of jurisdiction, so admitting all facts well pleaded 
in the bill of complaint, it is now advisable in the light 
of what has already been said to examine what the bill 
does contain and what it does say. The bill set out a 
short and simple story. It said that plaintiff’s bank- 
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rupt was in Washington as an account in the summer 
of 1921, that he was employed by the Ship Building 
Company to aid it in the preparation and presenta¬ 
tion of its claim against the Emergency Fleet Corpora¬ 
tion and the Shipping Board; employment being evi¬ 
denced by a writing set out in the bill which is unequiv¬ 
ocal in its terms, providing for the payment of a sub¬ 
stantial retainer and then an additional payment, on 
a sliding scale, out of the funds to be recovered. Un¬ 
less the parties had used the particular words and said 
that an equitable assignment was thereby intended to 
be made, there could be no plainer expression of their 
purpose. The bill proceeds to recite the rendering of 
services of plaintiff’s bankrupt, the friction between 
and among the officers of the Ship Building Company, 
the dissipation of the Ship Building Company’s assets, 
its stopping of business, its emplo)ment of other peo¬ 
ple to represent it and its refusal to allow the plaintiff 
or his bankrupt to proceed with the bankrupt’s obliga¬ 
tions under the contract of 1921. The bill then states 
the purpose of the Shipping Board in settling and 
paying this claim to ignore the rights of the plaintiff’s 
bankrupt. 

It is submitted that the foregoing summary shows 
clearly enough a right of action cognizable in equity. 

Apparently the Ship Building Company itself 
thought such was the case. The bill was filed January 
2nd, 1925, in Washington, D. C. (Rec. p. 2), rules to 
show cause were immediately issued thereon (Rec. p. 
12). January 8, 1925, the attorney of the Ship Build¬ 
ing Company had by his own sworn statement actual 
notice of the pendency of this suit (Rec. pp. 24 and 25). 

January 13, 1925, a petition is filed by the Ship 
Building Company itself in the United States District 
Court for the Western District of Washington, the 
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same day there is an adjudication of bankruptcy and 
the appointment of a receiver. 

All this was done after this court had issued rules to 
show cause against the official defendants, based on 
the allegations prior to the original bill of complaint. 

The bankruptcy proceeding in the State of Washing¬ 
ton is merely a frank attempt, so far successful, on the 
part of the Ship Building Company to oust the juris¬ 
diction of the District of Columbia Court. The mere 
chronological statement of events demonstrates this 
fact to any lawyer who reads the record. 

IV. CONCLUSION 

The Order appealed from, which dismisses the bill 
of complaint, should be reversed because: 

1. The bill on its face states a cause of action. 

2. The proceedngs in the bankruptcy court in the 
State of Washington are shown to have been taken 
merely to oust the jurisdiction of the Supreme Court 
of the District of Columbia which already had before it 
the res and the official defendants, personally, and the 
Ship Building Company constructively. 

3. The bill does not depend upon a claim against the 
United States nor upon an attempt at garnishment of 
the Federal Government or its officers. 

4. The bill is not the beginning of a suit which is 
either in name or in effect a suit against the United 
States. 

5. The same defendants have demurred to the bill 
and simultaneously denied its allegations. 

Respectfully submitted. 

Edward Stafford, 

Houlihan & Michels, 
Attorneys for Plaintiff. 
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In the District Court of Appeals, District 

of Columbia 


No. 4411 

William F. Zibell, trustee in bankruptcy op 
JMichael P. Kraffmiller; Security Savings and 
Commercial Bank, assignee, intervening peti¬ 
tioner, appellants 

vs. 

Meacham & Babcock Ship Building Company, a 
corporation; T. V. O’Connor, E. C. Plummer, 
Meyer Lissner, et al., appellees 


BRIEF FOR T. V. O’CONNOR, E. C. PLUMMER, MEYER 
LISSNER, W. S. BENSON, B. E. HANEY, FREDERICK I. 
THOMPSON, WILLIAM S. HILL, COMMISSIONERS OF THE 
UNITED STATES SHIPPING BOARD; THE UNITED STATES 
SHIPPING BOARD EMERGENCY FLEET CORPORATION; 
LEIGH C. PALMER, PRESIDENT; EDWARD H. SCHMIDT, 
TREASURER OF THE UNITED STATES SHIPPING BOARD 
EMERGENCY FLEET CORPORATION; FRANK WHITE, 
TREASURER OF THE UNITED STATES; ANDREW W. 
MELLON, SECRETARY OF THE TREASURY, APPELLEES 


I 

STATEMENT OF CASE 

For the purpose of brevity, the above-named 
Defendants when spoken of collectively, will be re¬ 
ferred to hereinafter as the ‘‘ Official Defendants ” 

( 1 ) 
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following the precedent of the Appellant in his 
brief. Also, for brevity, whenever it is necessary 
to speak of the United States Shipping Board, the 
same will be spoken of as the “ Shipping Board ” 
and the United States Shipping Board Emergency 
Fleet Corporation will be spoken of as the ‘‘ Fleet 
Corporation.” 

The Official Defendants have no material inter¬ 
est in the dispute between the Plaintiff and the 
Shipbuilding Company or its representatives. 
They have been joined as pai*ty defendants al¬ 
though no relief has been prayed against them ex¬ 
cept that an injunction is sought against the Treas¬ 
urer of the United States and the Treasurer of the 
Fleet Corporation. 

The Official Defendants are interested, however, 
to see that no action will be taken in this case 
which will subject the United States Government 
through the Official Defendants to unnecessary and 
unusual expense. The situation is plainly threat¬ 
ened as disclosed by the amended and supplemental 
bill of the Plaintiff and by Exhibits A and B. 
(Rec. pages 23 and 24.) These disclose that the 
Meacham & Babcock Ship Building Company 
which will be hereinafter referred to as the “ Ship¬ 
building Company ” has already been adjudicated 
a bankrupt in the United States District Court for 
the Western District of Washington, Northern Di¬ 
vision and a Receiver in Bankruptcy has been ap¬ 
pointed by that Court and authorized to prosecute 
the claims of the Shipbuilding Company against 
the Official Defendants. Inasmuch as the amended 
and supplemental bill asks the Supreme Court of 
the District of Columbia to take possession of the 
assets of the Shipbuilding Company and to appoint 
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a Receiver for the purpose of marshalling those 
assets, one of which is the alleged claim against 
the Official Defendants, it is clear that the Official 
Defendants will be faced with a situation requiring 
them to defend themselves and the Government 
against a single claim which may be made by two 
different individuals representing two different 
courts. 

The statement of the facts in the Appellant’s 
brief will not be enlarged upon except as particu¬ 
lar points are pointed out in the argument here¬ 
inafter given. 

II 

A. THE PLAINTIFF IS NOT ENTITLED TO EQUITABLE 

RELIEF 

The.Plaintiff’s amended and supplemental bill 
has for its purpose the winding up of the affairs 
. of the ►Ship])uilding Company as an insolvent com¬ 
pany by the Supreme Court of the District of 
Columbia. There is no allegation in the bill Vvhicli 
asserts the right to, or asks for any other equitable 
relief. The bill prays that the Court may adjudi¬ 
cate the claim of the Plaintiff but does not even 
ask that that claim be adjudged a lien giving the 
plaintiff* a priority over other creditors. The claim 
of the Plaintiff is based ui)on alleged notes, loans 
and a contract. The case clearly comes within the 
provisions of Section 11a of the Bankruptcy Act 
30 Stat. L. 544 Ch. 541, 1 Fed. Stat. Ann. 2nd Ed. 
page 630 covering the stay of suits brought by or 
against bankrupts. Under this Section, even 
though for the purpose of argument it is assumed 
that the Supreme Court of the District of Columbia 
had in fact acquired by the mere filing of the com- 
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plaint, custody and possession of the chose in action, 
the Bankruptcy Court could by proper ancillary 
proceedings stay the proceedings of the Supreme 
Court of the Disti-ict until the determination of the 
proceedings in bankruptcy, if the latter Court did 
not stay them upon the receipt of a proper motion. 

In re Watts cf* Sachs, 190 U. S. 1. 

In re Knight, 125 Fed. Bep. 35. 

Lea et al. vs. George M. M^est Co., 91 Fed. 
Re}). 237. 

Morehouse vs. Giant Powder Co., 206 
Fed. Re}). 24. 

In re Dressier Producing Co., 262 Fed. 
Re}). 257. 

mu vs. Harding, 107 U. S. 631. 

Bognton vs. Ball, 121 U. S. 457. 


In the Watts case on or about January 1st, 1903, 
the bill was filed in the State Court against the Cor- 
})oration charging that the Cor})oration was insol¬ 
vent, was dissipating its i)i*o})erty and assets and 
})raying for the a})})ointnient of a receiver. A Re¬ 
ceiver was ai)})ointed, entered int(» })ossession and 
})roceeded to administer the estate and wind u}) its 
affairs. At a meeting of the creditors, an order 
was issued requiring the creditors to })rove their 
claim and enjoining them from the })rosecution of 
suits exce})t by interventiem. On February 6, 1903, 
three creditors filed a petition in bankruptcy in 
the United States District Court against the Cor¬ 
poration alleging its insolvency and several acts of 
bankruptcy. On February 11,1903, a further peti¬ 
tion was filed supplementing the first one in which 
the appointment by the State Court of a Receiver 


and his custody of the insolvent’s property was set 
up as an additional act of bankruptcy. The Fed- 
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eral Court appointed a Receiver and directed him 
to take possession of the property of the Corpora¬ 
tion and ordered the Receiver appointed by the 
State Court to deliver such property and to refrain 
from interfering with him. The said State 
Court insisted upon its right of jurisdiction. The 
Bankruptcy Receiver obtained possession of the 
goods from the State Receiver and the State Re¬ 
ceiver under orders from the State Coui*t recov¬ 
ered this possession. The Federal Court thereupon 
issued orders upon the ])arties interested, ordering 
the return of the property to the Receivers in 
Bankruptcy and summoned these two defendants 
for contempt. The appeal is on the hearing on the 
contempt charge. The Supreme Court, Mr. Chief 
Justice Fuller, in determining the charge for con¬ 
tempt found it necessary to consider the respective 
rights of the two Courts involved. In his opinion, 
he states, page 27: 

And the operation of the Bankruptcy Laws 
of the United States can not be defeated by 
insolvent commercial corporations applying 
to be wound up under the State Statutes. 
The Bankruptcy Law is paramount, the ju¬ 
risdiction of the Federal Courts in bank¬ 
ruptcy when properly invoked, in the admin¬ 
istration of the affairs of the insolvent per¬ 
sons or corjiorations, is essentially exclusive. 

Then after explaining the general rule of comity 
as between Courts of concurrent jurisdiction, he 
states, page 27: 

But that rule can have only a qualified 
application where winding-up proceedings 
are superseded by those in bankruptcy as to 
which the jurisdiction's not concurrent. 
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He admitted that the property in the hands of 
the State Court was in cmtodia legis, but he states, 
page 30: 

N In order for the adequate enforcement of 
the provisions of the bankru})tey law, it is 
necessary that the powers of Courts in bank¬ 
ruptcy should be, as they are, most compre¬ 
hensive, 

and he then reviews the various sections of the 
bankruptcy law giving the bankruptcy court the 
power to enforce obedience to its orders, to enjoin 
and to stay proceedings. He then goes on to state, 
page 31: 

A^"e do not understand it to be contended 
that the i)assage of the bankruptcy act in it¬ 
self susi>en(led the statute of Indiana in rela¬ 
tion to the appointment of receivers, but 
only that when the proceedings for such ap- 
pointiuent took the form, as they did here, 
of winding up the affairs of the insolvent 
corporation, th(‘ proceedings in bankruptcy 
displac(*d those in the State Court and ter¬ 
minated the jurisdiction of the latter. 

In the K niff lit rase, the insolvent first made a 
general assignment for the benefit of his creditors 
to an assignee under the provisions of the statutes 
of the State of Kentucky and the assignee was 
thereunder subject to the orders of the County 
Court. Four days later, a creditor brought a suit 
in equity in the State Court upon certain promis¬ 
sory notes for large sums which were secured by 
mortgage on certain real estate, the relief sought 
being a personal judgment on the indebtedness 
and foreclosure Of the mortgage. Other persons 
having liens on the same property were made de¬ 
fendants and required to set up their claims, which 
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they did by cross petitions. Approximately two 
months later, upon the claim and the petition and 
otherwise that the debtor was insolvent, the State 
Couii: appointed a Receiver to take possession of 
the mortgaged premises, to rent the same, to do 
certain other things in operating the hotel which 
constituted the major part of the premises. The 
Receiver gave bond and entered upon the dis¬ 
charge of his duties. The Receiver sold certain 
personal property of the insolvent, although the 
purchaser had not yet paid the Receiver. 

Just before the sale, three creditors filed a peti¬ 
tion in the Federal Court asking that the insolvent 
be adjudged bankrupt and a few days later, the 
insolvent filed a voluntary petition in bankruptcy. 
Both proceedings were consolidated and the debtor 
was adjudged a bankrupt. A trustee in bank¬ 
ruptcy was appointed and entered upon his duties. 
He filed an affidavit with the Federal Court stating 
in substance that the State Receiver had posses¬ 
sion of the property of the bankrupt and refused 
to surrender it to the trustee and prayed for a rule 
against the said Receiver and to show cause why he 
should not be required to surrender the assets to 
the trustee. It was on the hearing on this prayer 
that the decision is given. In the reply to the rule 
the Receiver maintained, first, that the property of 
the bankrupt had been taken into the custody of 
the State Court before the adjudication of bank- 
ruptcy, second, that the Receiver holds the assets 
adversely to the trustee in bankruptcy and that a 
summary proceeding for its recovery was not ad¬ 
missible; third, that the mortgage and vendor’s 

liens sought to be enforced in the State Court were 

89716—26 - 2 
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already created more than four months before the 
making of the general assignment. The Court in 
its opinion said: 

If the bankruptcy coui*t has only coordi¬ 
nate juiisdiction with the Courts of the State 
in biinkruptcy matters, the rule sliould be 
discharged. On the contrary, a diffei'eiit re¬ 
sult must follow if the bankruptcy court 
within the powers bestowed upon it for 
bankruptcy purposes is one of exclusive ju¬ 
risdiction * * * the general practice 

which underlies the subject and which can 
not be ignored must be this: When a general 
assignment for the benefit of creditors is 
made by a de btor, eo iustanti there is gener¬ 
ated by the statute a right in his creditors to 
have his affairs wound up and his estate ad- 
ininistei^ed in the bankruptcy court ])ursu- 
ant to bankruptcy law, which has sus})ended 
the operation of all state insolvency laws; 
and if the enforcement of this right is de¬ 
manded by a proper proceeding within four 
months after its inception, no action in any 
court in any suit brought after the commis¬ 
sion of the act of bankru])tcy can defeat it, 
without the consent of the bankruptcy court. 
Quoad hoc, the jurisdiction of the bankrupt- 
cv court is necessarilv exclusive and su- 
preme. 

and the Tourt cites In re Watts cf* Sachs and other 
cases. The Court later states: 

If it were otherwise, the bankruptcy law 
could be evaded with the utmost facility. 

1 .ater the Couii: shows that under the amendment 
to the bankruptcy act of 1903 (Act Feb. 5, 1903, 
C487, 32 Stat. 797) the appointment of a Receiver 
in a State Court is in itself an act of bankruptcy. 


It hardly seems necessary to make other quota¬ 
tions from either one of these cases or in fact to 
cite other cases in the face of these two which are 
clearly conclusive of the present case. 

The plaintiff is asking the Supreme Court of the 
District of Columbia to perform a vain act because 
if that Court did take jurisdiction and appoint 
a Receiver, the bankruptcy court could by proper 
ancillary proceedings in the Courts of the District 
of Columbia procure a stay of any proceedings in 
this particular case and upon the completion of the 
administration of the estate by the bankruptcy 
court, there would be nothing left upon which the 
Supreme Court of the District could act. 

The fact that the bankruptcy in the instant case 
was a voluntary one does not change the effect of 
the provisipn of the statute with reference to a stay. 

In re Geister, 97 Fed. Rep. 322. 

In re Richards, 96 Fed. Rep. 935. 

B. THE PLAINTIFF HAS NO LIEN AGAINST THE ASSETS 

OF THE BANKRUPT 

1. Plaiutiff makes no claim for lien 

It is clear that the Plaintiff in his amended and 
supplemental bill makes no claim for any specific 
lien on the property and does not pray for any re¬ 
lief establishing such lien and enforcing the same. 
It has been asserted that the appointment of a Re¬ 
ceiver is in the nature of an execution and there¬ 
fore the establishment of a lien, but any lien of 
this nature acquired by the present Plaintiff would 
be null and void inasmuch as it would have been 
acquired within four months before the filing of the 
petition of bankruptcy; Section 67 P of the Bank¬ 
ruptcy Act (30 Stat. L. 565, 1 Fed. Stat. Ann. 
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1130). Apparently the Plaintiff is claiming such a 
lien because in his brief (Plaintiff’s Brief, page 
13) he describes the result desired as having: 

A marked similarity and analogy to an at¬ 
tachment or garnishment. 

It hardly seems necessary to cite authorities that 
any such lien would be null and void. 

2 , Facts disclosed in bill do not support lien 

The Plaintiff’s bill as amended does not set out 
facts sufficient to warrant the Court in finding that 
he has a lien on any of the assets of the Bankrupt 
even though he makes no specific claim for such 
lien. As pointed out above, the Plaintiff’s claim is 
based upon, in part, notes and loans and there is 
IK) assertion that there was any agreement whereby 
the Plaintiff would have any security in any of 
the assets of the Shipbuilding Company for these 
amounts. Assuredly the Court cannot be asked to 
assume such an agreement and to thereby estab¬ 
lish a lien in the Plaintiff against any fund. The 
Plaintiff is not entitled to a lien bv reason of the 
contract of emplo^Tiient which he sets out in his 
bUl. ^ • 

The Plaintiff was not an attorney at law but was 
an accountant. He makes no claim that he was 
employed as an attorney in fact and cannot claim 
what might be termed an attorney’s lien. The bill 
itself negatives any such claim on the plaintiff’s 
part because in paragraph 14 of the bill (Record 
page 17) it is alleged that a firm of attorneys had 
been employed, apparently with the concurrence of 
the Plaintiff’s bankrupt, and were on the point of 
success when they were discharged by another fac¬ 
tion of the Shipbuilding Company which came into 
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control. The bankrupt asserts no objection to the 
employment of the fii*st attorneys but seems to have 
objected to the employment of the second attorneys. 

Even if it should be held that the Plaintiff was 
an attorney in fact, he would not be entitled as a 
matter of law to a lien under the terms of the con¬ 
tract of employment. The contract, so far from 
indicating any intention to allow the Plaintiff’s 
bankrupt to receive the money from the United 
States Shipping Board, to pay himself out of the 
money, and to turn the balance over to the Ship¬ 
building Company, clearly indicates the contrary. 
The contract shows that the Plaintiff’s bankrupt 
was to be paid directly by the Shipbuilding Com¬ 
pany, and the amount received by the Shipbuilding 
Company from the United States Shipping Board 
was only to be a measure of the amount which the 
Plaintiff’’s bankrupt was to receive for his services. 
There is nothing in the contract which would have 
warranted the United States Shipping Board in 
j)aying the Plaintiff’s bankrupt the amounts called 
for by the contract, and should the United States 
Shijjping Board have done so, it would not have 
been relieved from a second payment to the Ship¬ 
building Company. 

The present contract of employment is so similar 
to the contract in the case of DeWinter vs. Thomas, 
34 D. C. App. 84 as to be almost identical. In that 
case, the Court held: 

It is clear that the contract did not amount 
to an assignment of a pai*t of the fund ex¬ 
pected to be realized, nor is it so claimed. 

The contention is that it created an equita¬ 
ble lien upon the proceeds of said estate, 
which was received by the defendant as 
residuary legatee. 
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It is a settled principle of equity that 
every express executory agreement in writ¬ 
ing, whereby the contracting party sufficient- 
h" indicates an intention to make some par¬ 
ticular property or fund a security for a 
debt or other obligation, creates an equitable 
lien on the property so indicated. 3 Pom. 
Eq. Jur. 1235. And when such intention is 
not express, but appears, by necessary im¬ 
plication from the terms of the agreement, 
construed with reference to the situation of 
the pariies at the time of the ct^ntract, and 
by the attendant cii'cumstances a lien will 
aUach. Walker v. Brown, 165 U. S. 654- 
664, 41 L. ed. 865, 870, 17 Sup. Ct. Rep. 453; 
Ingersoll v. Coram, 211 U. S. 335-368, 53 L. 
ed. 208, 229, 29 Sup. Ct. Rep. 92. In other 
words, it must appear either expressly or by 
necessary implication that the other con¬ 
tracting party looked to the fund itself for 
payment, and did not rely upon the personal 
responsibility of the owner of the claim of 
which the fund was the result. 

Tested by these principles, we cannot find 
that the contract in this case created a lien. 

It mav be conceded that where the situa- 
tion of the parties and the attendant cir¬ 
cumstances favor such a construction, an 
agreement to pay a certain percentage of a 
fimd may be deemed equivalent to a promise 
to pay the same out of the said fund. But 
where either expression is used, the intent 
must appear that the fund itself is looked 
to for securitv. It is true that the fee in 
this case was contingent upon success in the 
undertaking, and the defendant was not to 
be boimd to pay any compensation imless 
there should be a final establishment of the 
will, and distribution under its terms. Un¬ 
til some money or other property should be 
obtained imder the will there was no personal 


liability of the defendant for services per¬ 
formed by the complainant. Looking to the 
situation of the parties, and the attendant 
circumstances as disclosed by the. contract, 
it is apparent that it was contemplated that 
the legacy should be delivered to the defend¬ 
ant, and there is no allegation of an attempt 
to stop the fimd in the hands of the executor, 
who paid it over to her. 

In case of success in the undertaking, the 
defendant, receiving the fund and the prop¬ 
erty, became personally bound to pay to 
complainant “ 15 per centum of the siun of 
money, and a sum equal to 15 per centum 
of the market value of any other property re¬ 
ceived by her under the distribution or com¬ 
promise. ” All that can be properly inferred 
from this stipulation of the agreement is 
that the 15 i)er centum of the money and of 
the value of the other property fixes the 
measure of the defendant’s personal liabil¬ 
ity upon her receipt of the same in distri¬ 
bution; and for the recovery of this com¬ 
plainant has an adequate remedy at law. 
This conclusion is supported by Trist v. 
Child (Burke v. Child), 21 Wall. 441, 442, 
22 Ij, ed. 623, in which the contract so far as 
the compensation is involved is similar. 
The following decisions of this court are re¬ 
lied on by the appellee: Willoughby v. Mac- 
kali, 1 Ap23. D. C. 411; Hutchinson v. Worth¬ 
ington, 7 App. D. C. 548; Sanborn v. Max¬ 
well, 18 App. D. C. 245; Arnold v. Carter, 
19 App. D. C. 259. Without reviewing those 
cases it is sufficient to say that their facts 
are essentially different. The lien in each of 
those cases, save one, was express, and in 
that one it appeared by necessary implica¬ 
tion from the contract, construed with ref¬ 
erence to the situation of the parties, and 
the attendant circumstances. 



14 


The Plaintiff himself in his brief (page 23) ad¬ 
mits that the above ease states a rule which is per¬ 
fectly applicable to this case. He does not state, 
however,'that the rule is contrary to the contention 
he is seeking to establish. He attempts to minimize 
the above case by stating that the cases cited in the 
opinion do not, he believes, support the contention 
for which they were cited. It is submitted that 
even though this were so, which is denied, it does 
not dispose of the law announced by the DeWinter 
case, 

3. The bill itself discloses that the plaintiff is not 

entitled to a lien 

The Plaintiff must stand on the allegations con¬ 
tained in his bill and cannot vary the meaning of 
the terms of the documents he incorporates in his 
bill. The contract of employment set out in full in 
the bill, as amended, states : 

* * * authorize you to handle exclu¬ 

sively before the United States Shipping 
Board at Washington, D. C., collection of all 
funds * * * 

There is no mention anywhere in the contract of 
the Fleet Corporation. The parties must be as¬ 
sumed to have known what they were doing when 
they entered into the contract. They apparently 
recognized that under the terms of the Merchant 
Marine Act of 1920 (41 Stat. 88) the power to de¬ 
termine and pay compensation was lodged with the 
United States Shipping Board and they appar¬ 
ently had knowledge that at that time the Shipping 
Board itself was performing this function and ex¬ 
ercising this power. There can be no serious con¬ 
tention that the contract in fact calls for a collec¬ 
tion of claims against the Fleet Corporation when 
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it specifically names the United States Shipping 
Board. It is therefore clear that the contract calls 
for the collection of a claim against the United 
States Govennnent. In fact, Plaintiff in his 
printed bill, paragraph 15 (Record, page 18) 
admits that this is so when he states that: 

no fund has been set aside by the United 
States Shipping Board or the Fleet Corpo- 
I'ation and that he can not be at liberty to 
attach or garnishee the said fund when so 
specificalh" set aside. 

He thereby admits that the fund, even though 
it should happen to be placed in the custody of the 
Fleet Corporation as an agent for pa>Tnent, is in 
effect a Government fund because he admits that 
even under those conditions it could not be attached 
or ganiisheed. 

With the above facts clearly in mind, if it should 
])e held that the Plaintiff under ordinarv circum- 
stances would have acquired a lien, under the terms 
of the contract such a lien would be null and void 
because in violation of Section 3477 R. S. U. S. 
The case of Lindhurg vs. Humphrey, 53 D. C. App. 
247 is exactly in point. 

In the Lindhurg case, the Plaintiff, a citizen of 
New Jersey, employed an attorney at law, resident 
in the District of Washington, to secure reimburse¬ 
ment from the United States for the Plaintiff’s 
losses and also to represent him before the Treas¬ 
ury Depaiffment in presenting and obtaining pay¬ 
ment of his claim. The attorney, Humphrey, was 
to receive: 

as his fee a sum equal to ten per cent of any 
or such amount as might be recovered 
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through legislation * * * and to pay 

such fee to the plaintiff out of the proceeds 
of any draft or warrant issued to defendant. 

As a result of Humphrey’s services, legislation 
was obtained and Lindburg became entitled to pre¬ 
sent his claim to the Treasury Department for 
audit, settlement, and payment. About this time, 
Lindburg rejected further services of Hmnphrey 
and presented his own claim to the Department 
upon which he received an allowance of $21,000 
and refused to ])ay the Plaintiff’s fee. Hum})hrey 
thereupon brought liis bill in equity against liind- 
burg, the Secretary of the Treasury, the Treasurer 
of the United States, alleging the foregoing facts 
and that it was the ])ur))ose of Lindburg upon re¬ 
ceiving payment of his claim to remove the funds 
from the jurisdiction of the Coui*t “ and thus de- 
j)rive the plaintiff of his ecjuitable lien upon the 
proceeds of said claim when paid to siiid defend¬ 
ant,” asked for an injunction restraining Lindburg 
from receiving and the Treasury officials from pay¬ 
ing Lindberg’s claim to him and for the appoint¬ 
ment of a Receiver. Lindburg entered no appear¬ 
ance in the suit or in anv manner submitted to the 
jurisdiction of the Court until proceedings were had 
under which an order of notice by publication was 
made to him under Section 105 of the District Code 
when Lindburg appeared specially by attorney only 
for the purpose of moving to quash the service, to 
void the order therefor and dismiss the bill on the 
ground that he was a nonresident of the District, 
that the debt of the United States to him had no 
situs in the District, that therefore the Court had 
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no jurisdiction to issue said order for the service 
and that it did not appear that the Plaintiff had 
any valid lien upon the fund. The Court consid¬ 
ered the question: ‘‘ Has Humphrey a lien there¬ 
on?” The Court in its opinion said: 

It is clear therefore, that the contract with 
Lindburg, so far as giving to Hiunphrey an 
interest, legal or equitable, in the claim, or a 
lien thereon or on any warrant issued in 
payment therefor, was absolutely null and 
void because it was made before the claim 
was allowed. 

Humi)hrey does not deny this but con¬ 
tends, nevertheless that he has an equitable 
lien or an equitable interest in the claim, 
when ascertained, and in the warrant issued 
for the payment therefor, which constitutes 
a transfer thereof to him by operation of 
law, within the authority of the Downey case 
and those referred to therein * * *, 

It is clear that if this contention be up¬ 
held the ])urpose of Section 3477 which was 
“ to forbid any one who was a stranger to 
the original transaction to come between the 
plaintiff and the Government prior to the 
allowance of the claim and who in asserting 
his own interest or share in the claim pend¬ 
ing its examination might embarrass the con¬ 
duct of the business on the part of the offi¬ 
cers of the Government ” (Nutt v. Knut, 200 
U. S. 13) is defeated and the court of equity 
is allow^ed to award under an implied con¬ 
tract that which it is forbidden to allow 
under an express contract, or, to put it more 
baldlv, to allow that which is unlawful. 

The facts and contentions of the Lindburg case 
are so nearly similar to the present case that it is, 
as near as any case can be, exactly in point and in 



fact answers i)ractically all of the contentions of 
the Plaintiff made in his brief. It is not an opinion 
which was arrived at sx)eedily and without care 
but considers practically all of the cases which have 
been quoted, analyzes them and distinguishes 
those which would appear to come to a different 
conclusion. 

Even the case which the Plaintiff cites in his 
brief, Houston v. Onnes, 252 U. S. 469, might be 
cited against him on this point because in tliat case 
the claim against the United States had been al¬ 
lowed. There was nothing for the officials of the 
United States to do except perform the ministerial 
act of pa\inent and there was no question raistid 

but that the attornev at law had a lien. The Court 

« 

based its decision upon the fact that there was no 
discretion to be exercised by the Government offi¬ 
cials and that therefore the case did not come 

within the provisions of Section 3477 E. S. U. S. 
but the inference drawn from the opinion is ch^ar 

that, if there had been anv discretion to be exer- 
cised by the officials of the United States, the deci¬ 
sion would have been the reverse. In the instant 
case, it is clear from the Plaintiff’s bill that the 
Shipping Board has not in fact recognized the 
claim of the Shipbuilding Company and made an 
allowance so that there is discretion still to be exer¬ 
cised by the Shipping Board and the Houston case 
does not apply and the Lindhurg case does. 

C. THERE WAS NO ERROR COMMITTED BY THE COURT 

The terms of the decree of the Honorable Lower 
Court show^s on its face that no error was commit¬ 
ted in receiving the certified copy of the resolution 
of the L^nited States Shipping Board in perform- 
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ing its statutory duty. The record discloses that 
the Court was hearing first, the motions to vacate 
the service and accepted evidence on that motion; 
secondly, the rule to show cause and accepted the 
said resolution in opposition thereto; and, thirdly 
the motions to dismiss. There was nothing im¬ 
proper in the Court’s action in hearing these mat¬ 
ters at one and the same time. In fact, the Court 
followed its usual course in such proceedings. The 
Court was justified in receiving evidence in the 
foim of affidavits and certified copies of Govern¬ 
ment documents in assisting it to decide the Rule 
to Show Cause and again the Court followed the 
well-established practice in so doing. It can not 
be maintained that, because certain of the Defend¬ 
ants made motions to dismiss, those Defendants 
must stand mute on the Rule to Show Cause. To 
establish such a rule would be to defeat the very 
objects of the rules of equity of this Honorable 
Court and of the Supreme Court of the District of 
Colmnbia. 

Ill 

CONCLUSION 

The order and decree should be sustained because: 

1. The bill on its face fails to state a cause of 
action in that: 

(а) It discloses that a court of bankruptcy has 
exclusive jurisdiction and can give the present 
plaintiff every relief prayed for in the present bill. 

(б) It fails to disclose any specific lien belonging 
to the plaintiff against the assets of the Shipbuild¬ 
ing Company. 

(c) It discloses that any lien claimed must be in 
effect a lien against a claim against the United 
States and therefore null and void. 
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2. There was no error committed by the Supreme 
Court of the District of Columbia in receiving the 
certified copy of the resolution of the United States 
Shipping Board. 

Respectfully submitted. 

Peyton Gordon, 
United States Attorney, 

Leo a. Rover, 

Ass^t United States Attorney, 

Chauncey G. Parker, 

General Counsel, United States Shipping 
Board Emergency Fleet Corporation, 
Ralph H. Hallett, 

Assistant Counsel, 

Of Counsel, 

Q 




A. 


I 


i 





COURT or APPEALS 
oisThiCT >: r COLUMBIA 

P ■ ^ ^ Q 

/. ,i 7' i?)2e 


INTHE /,' V A/ r , 

A. W ^ * W f 


COURT OF APPEALS 


f^PI 


OF THt 

DISTRICT OF COLUMBIA. 


January Term, 192(). 
No. 4411. 


WILLIAM 


F. ZIBLLL, Trustee in Bankruptcy of 
Miciiakl F. Kraffmillek, 

Appellant, 


Vi. 


MEACHAM & BABCOCK SHIPBUILDING COM¬ 
PANY, THOMAS LYLE, LRACY E. GRIFFIN, 
as Receiver and Trustee in Bankruptcy of Mkacham 
& Ba!h:ock Shipbuilding Company, tt al., 

A ptellces. 


BRIEF FOR APPELLEES. 


Frank. E. Scoti, 

Attorney for Appellea, 

The Munsey Building, 

Washington. 

THE KEI'OlUrEK CO.. WALTON. N. Y. 

.New York OiBce: 2r.8 Uroadwur, Roum 514. 'Phone <3576 Barclay. 










Index 


PajTje 


Table of cases cited. i 

Text l)ooks cited. ii 

Statutes cited . ii 

Statement of the case . 1 

Arii^nment . 5 


TAP»LF. OF CASES. 


Arnold v. Carter, P) I>. C. App. 239 . 10 

Purke V. C'hild, 21 Wall. 441 . 10 

Pyers v. MacAiily, 149 L". S. 608 . 18 

( base Pa<.i[ Co. v. .Munson Steamship Line, 

3-1 I). C. .\pp. 169. 7, 19 

DeW’inter v. 4'homas. 34 D. C. App. 84. 8 

Caines v. 'riiompson, 7 W all. 332. 13 

Iloyt V. Story, 3 Parb. 294. 11 

lintebinson v. Americ.an Palace Car Co., 104 

ITd. 182 .6, 10 

ini^arsoll V. C'oram, 211 C. S. 333 . 9 

Lazarus v. Prentice. 234 L7 S. 263 . 18 

Ij’ndburi^^ \-. I liimpbreys. 33 I). C. A])p. 247 .. 13 

Louisiana v. Mc.Xdoo. 234 C. S. 628 . 13 

Malcolm v. Scott. 3 Hare 39. 11 

.Minnesota v. Hitchcock, 183 C. S. 373 . 13 

.Mississi])pi v. Johnson, 4 W all. 473 . 14 

Xutt Knut. 200 C. S. 13 . 13 

()rinoco Iron Co. v. Metsel, 230 111 S. 46. 18 

l\(!i;ers V. Ilosack, 18 WVnd. 319. 11 

.Sanborn v. Maxwell, 18 1). ('. .\pp. 243 . 10 

Trist V. (Tild, 21 W'all. 441 . 10, 11 

W’alker v. Prown, 163 C. S. 634 . 9 

W ells V. Roper, 246 C. S. 332 . 13 

W'illouji^hbv V. Mackall, 7 I). C. A])p. 348 .... 10 

Wright V. bdlison, 1 W all. 16. 11 

Zuher v. Micmac f iold Minin" Co., 180 Fed 623 6, 16 


























II. 


TEXT ROOKS CITED. 


Page 

Clark, Law of Receivers.12, 16, 18, 19 

Hi^h, Receivers . 17 

Pomeroy Iif|. fur. 9 

STATUTES CITED. 

Bankruptcy Act 1910. 18 

C<Kle, l^istrict of Columbia, Sec. 1537 . 7 

Merchant Marine Act of 1920 . 12 









COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA 


W’liJ.iAM F, ZiBELL, Trustee in 
liankruptcy of Michael P. Kraft- 
niiller. 

Appellant, 

vs. 
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Brii.Dixc; Com PAXV, Thomas 
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No. 4411. 


BRIEF FOR APPELLEES ABOVE-NAMED. 

SlaleiiHMit of the ("ase. 

4'liis appeal is taken from an order of the Sii])reme 
Court of the District of Columhia dismissing the orig¬ 
inal hill together with the amended and supplemental 
hill of the plaintitf-a])|)ellant. The petition was for 
the appointment of a receiver and an injunction. As 
will appear by the petition (R. 12), the marshal’s 
returns (R. 12, 22), and the affidavits on behalf of 
the defendants alxive named (R. 24-27), the follow¬ 
ing statements present the essential facts, and .show 
that the Court below was olwiously correct in dis¬ 
missing the petition for want of jurisdiction: 
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'I'lie plaintit]^and the bankrupt. Michael P. Kraff- 
niiller, whom he represents as a trustee, are non¬ 
residents. d'he defendant. Meachain & I>al)cock Ship- 
l uildinj; Conipanv, was, ])rior U) its bankruptcy, a 
corjH)ration orj^anized under the laws of the State of 
W ashinc^ton, with its offices for transaction of busi¬ 
ness. in Stattle. The defendants, d'hoinas Lyle and 
'I'racy IL (iriffin, in their alleji^^^d capacities respec¬ 
tively of a^ent and receiver-trustee, are nonresidents 
('f the District, lM)th residinj^ in the State of W’ash- 
iniifton ( R. 24-27 ). 

4'he said shipl>uildin<^ company has never transacted 
and does not transact any Inisiness in the District of 
C'olumbia, and has not had and does not have an ai^ent 
nr office located within the District for the transac¬ 
tion of bu'iines'i, as appears from the affidavits on l>e- 
h.'df of said defendants ( R. 24-27). 

d he allej^ed claim of the plaintiff aj^ainst the prin¬ 
cipal defendant, Meachain Pabcock Shipbuildiiii^ 
Companv. bankruiit, is for a sum of monev ba.sed 
npon^pnnnissory notes and otlier contracts aj^jj^rei^at- 
in»^ $18,552.72, and for a further continj^ent claim 
rc])restnted to lie measured hy a ])ercentai^e of the 
.'mount which said company mii^ht receive on its said 
claim arain.'it tlrj United States Shippim^ Ihiard under 
certain contracts for the huildinj^ of wooden ships. 
This alletjed continij^ent fee is provided few .'is fol¬ 
lows ( R. 15): 

retainer fee of $5,000 to be ])aid to you 
on or before the 20th day of June, 1021, on 
the al)ove-mentioned matter, .and U]X)n a set¬ 
tlement Ikmiij^ secured the following additional 
])ayments shall he made to you, namely: 

“1. In the event that the .‘Settlement re¬ 
ferred to realizes payment to the shiphuild- 
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in" company of a sum of money not exceed' 
ill" $750,000, payment to you of 10% there¬ 
of. 

“2. In the event that the settlement referred 
to realizes a sum exceeding $750,(KX) to the 
shiphuildiii" comjiany, a payment to you ol 
25% of such amount received over and above 
$750,000.” 

As alle"ed in the jietition, the said KratYmiller, who 
is now represented In* the plaintiff as trustee in 1)ank- 
ruptcy, ceased activities in the pre.sentation of the 
claim ai^ainst tlie Sliippiii" Hoard, before any amount 
had been fixed hy said Hoard for tlie payment of any 
part of said claim, and as the record >h()ws no amount 
has ever been determined as due from the Ibiited 
States Shippin" Hoard on account of said claim. 

.\s will appear by the affidavit of J. f. S. Lyle 
( R. 24-25), no service of process herein was ever 
made on the defendant, Meacham Habcock Ship- 
buildini( C'ompany, other than upon the said “'I homas 
Lyle,” in 4'acoma, State of W ashington, who, how¬ 
ever, as shown by the affidavits in suj)|K)rt of the mo¬ 
tion to dismiss ( R. 26-27 ), was not a j^eneral aj^ent 
of the company, but rather an attorney at law, and a 
resident of d'.'icoma, \\’ashinj"ton. and who was em¬ 
ployed by it in connection with its alleged claim 
aj^ain.st the Ship]>in," Hoard. 

On January 13, 1625, a decree was duly eiitere^i 
in the Ibiitcd States District Court for the Western 
District of W ashington, Xorthern Division, adjudj^- 
iii" the said Meacham Habcock Shipbuildiii" Coni- 
jiany, a bankrinit, and said Tracy IL (iHffin was duly 
appointed receiver. On the .same date, namely, Janu- 
arv 13, 1625, an order was made by said Ibiited States 
Court on jietition of Special Deputy Sujiervisor of 
Hankiii" for the State of W\a.diin"ton, authoriziiij; 
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the said receiver to ct^ntiniie tlie prosecution of the 
claim of the bankrupt against the I’nited States Slii|>- 
pin*^ Hoard pursuant to a contract with Messrs. Lyle, 
Henderson and Carnahan, and W in. T. Perkins, trus¬ 
tee. dated October 26, PJ23. 

C>n I'ebruary 6, 1925. at a meeting of the credi¬ 
tors of said 1 ankrupt company, called by the Referee 
in Hankruptcy, the said d'racy IC (iritlin was elected 
trustee in bankruptcy of the said shipbuilding com¬ 
pany, and has duly fjualiti'jd as such, as will more 
fully appear by certificate of his election and (|ualifi-. 
cation on file with the clerk of the Supreme C'ourt, in 
this cause. 


Pursuant to the prayer of the petition the Supreme 
C'ourt, below, issued a rule on lanuary 3. 1925 ( R. 
29 ), recjuiriiyi^ the defendant to >how cause why an 
injunction should not Ik.* j^ranted restraining^ the de¬ 
fendants representing the Cnited States from payinj; 
any money on said claim to the defendants represent- 
inii^ the Meacham l>al)Cock Shipbiiildint^ C'ompany. 

On lanuary 2S, 1925, the defendants. Meacham 
Habcock Shipbuildini:: C'ompany, '1 homas Lyle, 
.*•. 11(1 'I'racy 1C (Iriffin, receiver, duly filed herein a no¬ 
tice of speci.'d a])])e.'irance and motion to vac.'ite the 
service of the summons and process, and discharge the 
rule to show c.'iuse. upon the i^round that the Supreme 
C'ourt of the District was without juri.sdiction. S.'iid 
motion was as follows ( R. 22-23): 


“Xow enme the defend.'ints, the Me.acham 
Habcock Shi])buildin<^ Company and Tracy 
IC (iriffin, receiver in bankruptcy of the 
Meacham cK: Habcock Shipbuilding^ Company, 
and Thomas Lyle. allej][ed aj:;ent for said com¬ 
pany. and ap|)earin<^ herein by their attorneys, 
sjiecially for the purpose of this motiem and 
not otherwi.se. and upon the .affidavits of J. 



T. S. Lyle, Tracy (iriffin, \V. M. Meacham. 
and H. (i. P)al)C()ck. hereto annexed, and uix:)n 
the marshal’s returns, respectfully moves the 
Court to vacate the service of the summons 
and complaint and order to show cause herein 
uiK)n said defendants on the ground that said 
service is insufficient and void in that this Hon¬ 
orable Court is without jurisdiction in the 
])remises.” 

()n March 21, 1925, a petition to intervene was 
tiled by the Security Savings and C'ommercial F)ank, 
(However, it is not necessary to mention further this 
detail, since the api>eal taken by this petitioning^ in- 
tervenor has been discontinued by its stipulation tiled 
in this court on March 24, 1926.) 

\\y consent of counsel and the Court Ix^low, the 
above motion to dismiss hied on behalf of the defend¬ 
ants, and the rule to show cause on behalf of plain¬ 
tiff, came on for arj^ument toj^ether, and were so 
heard by the Court on several occasions, by reason of 
the interveninj^ petition and other circumstances ( K. 
29). 

On May 28, 1925, the Court below made an order 
dismissiii}.^ for want of jurisdiction the orij^inal bill, 
together with the amended and su])plemental bill, dis- 
charj^in^r the rule to show cause, and denying the peti¬ 
tion of the Security Savinjj^s and C'ommercial Ikank 
to intervene ( 1\. 29 ). 

It is from this order as stated at the be.i(inninj:^ that 
the appeal herein is taken. 

ARGUMENT. 

Xotwithstandiii" the statement in appellant’s brief 
(p. 7), we think the only material fjuestion presented 
is whether the record discloses that the Court was 
ri^ht in dismissing the |K*tition for want of jurisdic- 
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lion, riic iiKjiiiry into tliis sin^He (jiiestic^n. Imwever, 
will lead to an examination, not only of the two 
l)oints mentioned in appellant'.'^ brief (|). 7), as Iviiin.^j;; 
the sole (|ue.'itions presented, lait also several other 
|M)ints not therein sn.i,^j^ested. 

In order that the facts may he recalUd which clearly 
>how the ])roi>er dis|H)sition of the case hy the lower 
COiirt, it will he of assistance to have in view, as a 
Uackj^roiind, the facts which must appear before the 
ap|M)intment of a receiver in ef|uity will he justified, as- 
follows: 

1. Ihc Court luust Ikuy jurisdiction of the uniiu 
cause of action and of the subject-matter of the action, 
and of the forties to the action, in 'ichich the ahfoiu!- 
meut of a receirer is ashed. 

2. Some frofer fund relief in equity must he ashed 
in the fetition whieh will justify the Court in froceed- 
iiUf with the case. 

2. The circumstances calling for a receh’er must be 
of a clear and urgent character. 

In Zuber 7\ Miemac Cold Mining Comfany, ISO 
h'ed. 625, the C'oiirt states ; 

“In this district (Maine) in Hutchinson t’. 

. Imerican Palace Car Co., 104 I'ed. 1S2, Judjje 
Putnam has stated the three essential condi¬ 
tions, com])liance with which is necessary t<» 
justify the ap|H)intment of a receiver: 

“I'irst, that the case he fairly within the 
jurisdiction of the Court having in view ImhIi 
the limited jurisdiction of the federal tribu¬ 
nals, and the true nature of the proceeding's in 
e(iuity: second, that some proper final relief in 
efiuity lx? asked for in the bill which will jus¬ 
tify the Court in ])roceedinj»' with the case; and 
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third, that the circumstances calling for a re¬ 
ceiver he of a clear and urj^ent character.” 

See also: 

Chirk on Law of Rccc{7rrs, Sec. 44, p. 19, 
infra. 

Measured hy the alM)ve standard we shall see that 
the j)laintiff did not comply even with one of the three 
re(piisites necessary for him to l)e entitled to the 
relief s()u;.^ht, and that the order of dismissal, there¬ 
fore, was ])roper. 


POINT 1. 

The C'oiirt hehm properly held that it was 
without jurisdiction of the iiiaiii cause of ac¬ 
tion, the siihject-inatter of the action, and of 
the parties. 

It will he recalled that the i)laintitf and the alleged 
debtor defendants are nonresidents; that the defend¬ 
ants do not and have never transacted business within 
the District, and that the alleged contract is not stated 
to have been made within the District. Obviously, 
therefore, even without reliance upon the irrej^ularity 
of the service upcm the defendants, a court of law 
within the District would be without jurisdiction un¬ 
der Section 1537 of the Code {Chase ILu/ Company 
r. Munson Steamship Line, 54 D. C. App. 169). 

It is apparent, therefore,’ if the plaintiff is entitled 
to sue in the District C'ourts it must rest u)K)n the 
theorv that he has a lien which he is entitled to en¬ 
force aj^ainst some particular property located in the 
District, bv a proceedini^ in ecpiity. The main suit 
presents claims which fall into two classes: 1^'irst, a 
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claim based upon allej^ed promissory notes and con¬ 
tracts for money allej^ed to have been advanced to 
the sbipbiiildinj^^ company, and, secondly, an allej^ed 
claim for a continj^ent f^e measured by a percentage 
of the amount whicb mi^bt Ik.* realized after “payment 
to the sbipbuildinj^ company” of certain amounts by 
the Sbippin<^ Iioard. As to the first class, namely, 
the part of the claim based upon the allej^ed notes it 
is obvious that they do not form a basis of claim for 
a lien, and in fact none is asserted in the bill. .\c- 
cordinj^ly they may lie dismissed from consideration. 
exce]>t as Ix'inj; at most a claim at law. which should 
obviously be tiled as a claim liefore the bankruptcy 
court in the State of W’asbini^ton. 

C'omiiiii^ to a consideration of the contract between 
plaintiff {{. c., Kraffmiller) and the Meacbam ^ Ikab- 
cock Company, we observe that the wordiiyi^ of this 
aj^reement is such as to provide for the jiayment to 
the plaintiff of a continii^ent fee based U|H)n a certain 
percentaj.(e of any amount realized after “payment to 
the sbipbuildini,^ comjianv.” Instead, therefore, of 
this ai^reement providini^ expressly or by necessary 
implication that a lien was to exist in favor of plain¬ 
tiff. it clearlv shows by necessary inijilication that 
there was not to be such a lien. 

d'be above contract of einjiloyment, of Kraft miller, 
and the main jKiint involved in this proceedinj^ an* 
sufficientlv similar to the facts in the case of PcW in- 
tcr :*. Thomas. 34 I). C. App. 84. for the two cases 
to be identical in principle. In the PcWinter case 
this Court said: 

“It is clear that the contract did not amount 
to an assii^nment of a part of the fund ex- 
|x‘cted to Ik* realized, nor is it so claimed. 

“4'he contention is that it created an e(|ui- 
table lien ujk)!! the proceeds of said estate, 
which was received by the defendant as resid¬ 
uary legatee. 
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“It is a settled principle of equity, that every 
express executory agreement in writing, where¬ 
by the contracting party sufficiently indicates 
an intention to make some particular ])ro])crty 
or fund a security for a debt or other obliga¬ 
tions, creates an ecpiitahle lien on the property 
so indicated. Pom. liq. Jur., 1235. And 
when such intention is not express, hut ap|>ears, 
hy necessary implication from the terms of 
the agreement, construed with reference to the 
situation of the ])arties at the time of the con¬ 
tract. and hy the attendant circumstances a 
lien will attach. Walker 7\ Brown, 165 U. S. 
654-664, 41 L. ed. (S65. 870, 17 Sup. Ct. Rep. 
453: hujcrsoll r. Coram, 211 S. 335-368, 
53 L. e(l. 208, 220, 20 Suj). C't. Re]>. 02. In 
other words, it must a])|)ear either expressly 
or by necessary implication that the other con¬ 
tracting party looked to the fund itself for 
payment, and did not rely upon the ])ersonal 
responsibility of the owner of the claim of 
which the fund was the result. 

“d'ested by these principles, we cannot find 
that the contract in this case created a lien. 

“It may be conceded that where the situa¬ 
tion of the jiarties and the attendant circum¬ 
stances favor such a construction, an agree¬ 
ment to pay a certain percentage of a fund may 
he deemed e(iuivalent to a promise to pay the 
same out of the said fund. Ihit where either 
expression is used, the intent must ap|)ear that 
the fund itself is looked to for security. It is 
true that the fee in this case was contingent 
u|K)n success in the undertaking, and the de¬ 
fendant was not to l>e lM)und to pay any com¬ 
pensation unless there should lx? a final estal>- 
lishment of the will, and distribution under its 
terms. Until some money or other property 
should l>e obtained under the will there was no 
per.<onal liability of the defendant for services 
performed hy the complainant. Looking to the 
situation of the ])arties, and the attendant cir¬ 
cumstances as disclosed hy the contract, it is 
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aj)j)arent that it was C()ntenii)late(l that the 
lej^acv should he delivered to the defendant, 
and there is no allej^ation of an attempt to stop 
the fund in the hands of the executor, who 
paid it over to her. 

“In case of success in the undertaking, the 
defendant, receivinj^ the fund and the pro|K*rty,. 
became i)ersonally Ixmnd to pay to complainant 
‘15 pi^r centum of the sum of money, and a sum 
ecpial to 15 |>er centum of the market value 
of any other property received hy her under the 
distrilmtion or compromise. .All that can he 
properly inferred from this stipulation of the 
ai^rc'ement is that the 15 per centum of the 
money and of the value f)f the other property 
fixes the measure of the defendant’s jiersonal 
liability upon her receipt of the same in dis¬ 
tribution: and for the recovery of this com¬ 
plainant has an adecpiate remedy at law. 'I'liis 
conclusion is su])ported bv Trist 7\ Child 
{Ihtrkc r. Child), 21 Wall. 441, 442, 22 L. 
ed. 625, in which the contract .‘^o far as the 
compensation is involved is similar. The fol¬ 
lowing decisions of this court are relied on by 
the appellee: irUlotu/hhy MachaJl, 1 A])]), 
n. C. 411 : Uutchiusou r. \\ orthiniiton, 7 App. 
1). C. 54S: Sanlxyni r*. Max7\.vll, IS Apj). 1). C. 
245: ,‘lr)i()ld r. Carter, 16 App. I). C. 256. 
Without reviewing those cases it is sufficient to 
say that their facts are essentially different. 
The lien in each of those cases, save one, was 
ex])ress, and in that one it appeared by neces¬ 
sary im])lication from the contract, construed 
with reference to the situation of the parties, 
and the attendant circumstances. 

“The decree mu>t be reversed with costs, and 
the case remanded with direction to dismiss the 
bill. Reversed. 

“On December 15, RX)6, a motion by the a])- 
pellee for a modification of the decree of 
this court was overruled: on Deceml^er 17, 
160), a motion by him for a rehearing was 
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likewise overruled, and on February 2, 1910, 
the Supreme Court of the United States denied 
his application for a writ of certiorari.” 

The exact application of the above case to the 
one under consideration cannot l)e disputed. How¬ 
ever, the ap|K*llant attacks the case upon the ground, 
that the authorities cited by this Court in its opinion 
do not support the conclusion reached. Notwith¬ 
standing the appellant’s (juarrel with the authorities 
cited by this Court however, which we do not think is 
warranted, the Dcirintcr remains an authority, its 
reasoning is sound, and in any event it is in accord 
with the law generally on the subject—as stated in 
the case of Trisf {Burke) v. Child {supra), in which 
the United States Supreme Court says in part: 

“Hut a mere agreement to pay out of such 
fund is not sufficient. Something more is 
necessary. There must Ik? an appropriation 
of the fund pro faufo, either by giving an order 
or by transferring it otherwise in such a 
manner that the holder is authorized to pay 
the amount directly to the creditor without the 
further intervention of the debtor. Jl right 
Ellisoti, 1 W all. 16, 17 L. ed. .S55: Hoyt 7’. 
Story, 3 Rarb. 364: Malcolm 7*. Scott, 3 Hare 
3R: Rogers v. Hosack, 18 W end. 319. 

“\4ewing the subject in the light of these 
authorities, we are brought to the conclusion 
that the appellee had no lien u|X)n the fund 
here in (piestion. The understanding between 
the elder Child and Trist was a personal agree¬ 
ment. It could in no wise j)roduce the effect 
insisted upon, h'or a breach of the agreement, 
the remedy was at law, not in equity, and the 
defendant had a constitutional right to a trial 
by jury. ITright v. Ellison {supra). If there 
was no lien, there was no jurisdiction in 
equity.” 

W’hile the DcB inter case alone may lx: regarded as 
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snfticicnt antlunity tor tlic action taken by the lower 
court in (lisini»inj^^ the hill, it should he noted that the 
petition does not even assert a lien a,ujain>t any par¬ 
ticular property. Ihe petition seems to have as its 
ultimate object the appointment of a receiver, which, 
a^ will appear more particularly below, under Point 
11. i.s not such final relief, in itself, as will justify 
the intervention of a court of e(|uity. 

A< stated hv ('lark (mi llic Iaiw of Receivers, Sec. 


“A court of equity of the Ihiited States has 
no juri«<diction at the in>tance of a simple con¬ 
tract creditor to a])point a receiver for ])roperty 
njHMi which a>set^ he a<<erts no specific lien. 

4 : ♦ ♦ 

“.\ny state statute which aiithorizo ap|M)int- 
ment of a receiver at the in>tance of a creditor 
or creditor.s without lien or judipnent is aj^ainst 
the usa.i,^e< and rules of equity.” 


d'he authorities, already cited above, are sufficient 
to defeat the application of the t)laintiff to the equi¬ 
table relief .''ouiyht. yet certain additional points which 
lojj^ically fall under Point 1, may he mentioned, and 
which in tliem«'elves are fatal to the plaintiff'; ap])lica- 
tion : 


I'ir.^t. rile alletjed claim of the Meacham .S: P»ah- 
cnek Shiphnildiiyi; C'ompany aiiainst the Shipping; 
I’o.'ird arises out of a contract for the construction 
of .^hips and the cl.aim heini^ unadju.sted is one e>- 
sentially against the L’nited States, as allet^ed in Para- 
,Seraph 15 of the amended petition, lender the Mer¬ 
chant Marine Act of P)20. now in force, the funds 
for the jiayment of claims of this kind are not dis¬ 
bursed hv the United States I’deet Corporation. Un¬ 
der the Statute (Sec. 3c 1 the Shipiiitp" P>oard and 
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not the corjx)ration is directed to “adjust, settle and 
licjuidate’’ claims against the Fleet Corporation, and 
is given the powers previously conferred upon the 
President, “relating to the determination and payment 
of just compensation.” When a claim is allowed, a 
voucher or draft is drawn by the Treasurer of the 
Shipping Board. ujK)n the Treasurer of the United 
States and submitted to the Comptroller (ieneral for 
signature. It is made payable to the claimant: and 
is paid to him direct. 

The Ihiited States is, therefore, a necessary party 
to the action. For ])ractical purposes, tlie case is 
similar in this respect to IfV//.\' t’. Roper, 246 V. S. 
332. in which it is said: 

“That the interests of the (iovernment are 
so directly involved as to make tlie Ihiiled 
States a necessary ])arty, and theiefore to i>e 
considered as in effect a ])arty, although not 
named in the hill, is entirely ])lain. .\nd the 
case does not fall within any of the exce])tions 
to the general rule that the United States may 
not he sued without its consent, nor its execu¬ 
tive agents subjected to the control of the 
Courts res])ecting the ])erforniance of their oi 
ficial duties.” 

See also: 


Loitisicina v. McAdoo, 234 U. S. 628. 

Minnesota v. Hitehcoek, 185 U. S. 373. 

Secondly. Unadjusted claims against the Fleet Cor- 
])oration, the Shipping Board, and the United States, 
involving the exercise of discretion hy the Ciovernment 
officials are not subject to the attachment of a lien. 
Executive officials of the Covernment are answerable 
before the judicial department only in respect of their 
ministerial acts, which as to claims against the Covern- 
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niciit arc limited to t]io>c that have been fixed aiul 
determined in amount: 

"C ertain |)o\ver> and duties are confided to 
those officers, and to them alone, and however 
the Courts may in ascertaininj^^ the ri<;hts of 
parties in siiit> proj>erly before them, pass iip<'n 
the leJ^^'dity of their acts, after the matter has 
once passed lieyond their contr<d. there exist> 
no |M)wer in the courts, by any of its |)rocesses. 
to act up( n the officer >0 as to interfere with the 
exercise of that judjj^ment while the matter is 
properly before him for action, 'fhe reason 
for tin'.'' is. that the law re]M>ses thi> di>cretion 
in him f<>r that occa^'inn. and not in the court>. 
'file doctrine, therefore, is a> a])])lical)le tt the 
writ of injunctinn as it i> to the writ of man 
damns. 

"In the one case the officer is rccpiired to 
abandon his ri^^dit to exerci>e his personal jud.i,^- 
ment and to substitute that of the C 'ourt. by jier- 
formiiii;^ the act as it commands. In the other 
he is forbidden to do the act which his jud|L;- 
ment and discretion tell him should he done, 
fhere can he no difference in the principle 
which forbids interference with the duties of 
these officers, whether it he hv writ of man¬ 
damus or injunction. 

“.\cc(>rdin|L^ly. in tlie case of Mississif^f^i r*. 
Johns(^)i, 4 \Vall. 47.^. L. ed. 437. which wa- 
an application to this C'ourt f(^r the writ • f in¬ 
junction. in the exercise of its original jurisdic¬ 
tion, the C'ourt savs that it is unable to ])er- 
ceive that the fact that the relief asked is hv 
in junction, takes the ca<e out of the ijeneral 
principles which forbid judicial interference 
with the exercise of executive discretii^n. 

“Tn the same case, the Chief Justice ,i,dves us 
this clear definition of a ministerial dutv in the 
relation in which we have been ernsiderinsr it: 
‘A mini.sterial duty, the performance of which 
mav in proper cases he required of the head of 
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a department by judicial process is one in re- 
si>ect to which nothins^ is left to discretion. It 
is a simple, definite duty, arisinjij under circum¬ 
stances admitted or proved to exist and im¬ 
posed hv law’ ” (Gatiics r. Thompson, 7 Wall. 
352). 

'I'hirdly. The allej^ed contract with Kraffmiller can¬ 
not he regarded as a lien u])on the unadjusted claim 
aijainst the Shipj)in^ Board l)ecause, as such, it would 
he void under Section 3477, Revised Statutes. 

“It is clear, therefore, that the contract vvitli 
Lindhur", .^io far as jjivinj^ to Humphrey an 
interest, le^al or tx|uitahle, in the claim, or a 
lien thereon or on any warrant issued in pay¬ 
ment therefor, was ahsolutelv null and void be¬ 
cause it was made before the claim was al¬ 
lowed. 

"Humphrey does not deny this hut contends, 
nevertheless that he had an e(|uitahle lien or an 
ec|uitahle interest in the claim, when ascer¬ 
tained, and in the warrant issued for the ])ay- 
ment therefor, which constitutes a transfer 
thereof to him hv operation of law within 
the authority of the Doionic case and those 
referred to therein * * * 

“It is clear that if this contention he upheld 
the pur|>ose of Section 3477 which was ‘to 
forbid any one who was a stranger to the 
original transaction to come between the plain¬ 
tiff and the riovernmcnt prior to the allowance 
of the claim and who in assertinjj^ his own in¬ 
terest or share in the claim pendinj^ its ex¬ 
amination mi,"ht embarrass the conduct of the 
business on the part of the officers of the Gov- 
ernment’ (Xntf 7'. Knnf. 200 U. S. 13) is de¬ 
feated and the court of equity is allowed to 
award under an implied contract that which it 
is forbidden to allow under an express con¬ 
tract or to put it more baldly, to allow that 
which is unlawful” (Lindhiircj 7\ Hnmphrcw 
53 D. C. App. 247). 
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POINT II. 

Tlir petition is insiiflfieieiit in tliut a proper final 
lelief is not asked for. 


I'roni what lias been said it is to he observed that 
the i)etition under consideration neither jiresents nor 
asserts a lien upon any definite fund or projierty. I'he 
application of the plaintiff is essentially for the ap|H)int- 
nient of a receiver to assi>t the [daintiff to satisfy an 
allei^ed claim at law aj^ainst the owner of a certain nn- 
licjiiidated claim aj^ainst the Shipj)iiyi( lioard. dhis 
is not such jirojKT final relief as will justify the in¬ 
tervention of a court of eipiity. 


“In the ca>e at bar there is no final relief 
asked for in the hill. A receivership cannot 
he held by this court to he final relief, 
and it cannot he made final Iw the 
Mii^j^estion that the receivers may hriiyi^ siiils, 
and in that wav obtain some ultimate re¬ 
lief. rile purpose of a receivershi]) in e(|uity 
is to he ancillar\- to and in aid (►f the primary 
object (»f the litii^ation. I'lie final relief soii.i^ht 
by the hill cannot he made contiiii^ent u])on the 
incidental relief of a receivershij) {Zither 
Micnidc Gold Miniiit/ Co., ISO h'ed. 625). 


“Idle a])|M)intnient of .a receiver is not an 
e(|uital)le ri^ht. hut an eipiitahle remedy, there¬ 
fore the ap|X)intnient of a receiver is not a cause 
of action in itself, hut the api>ointnient of a re¬ 
ceiver is an action of the court ancillary t(^ 
procmlin^s for the estahlishment of some 
rii^ht” (Clark, Law of Rccck'crs, Sec. 36). 
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POINT III. 

The circumstances of the case preclude the 
necessity or propriety of the appoiiitment of a 
receiver. 

Reference has already l)een made to the fact that the 
principal defendant, Meacham & Babcock Shipbuild- 
inj^ Company, against which plaintiff alleges his claim, 
is now bankrupt, and the administration of its assets 
are in the hands of an oflicer of the Ihiited States Dis¬ 
trict Court for the \W‘stern I>istrict of W'ashington, 
under an order of that court dated January 13, 1925 
(R. 24). Ihider these circumstances another court of 
concurrent jurisdiction will not 1 h? dis|K).scd to disturb 
the proceedings under the (^rder of the court first ac- 
(|uiring jurisdiction. 

“It is now the established doctrine of both 
the state and federal courts, that that court, 
either state or federal, which fir.st accpiires juris¬ 
diction of the subject-matter or of the res, and 
which is first put in motion, will retain its con¬ 
trol to the end of the controversy {High, Rc- 
ceirers. Sec. 50). 

“The principle that, where property is in the 
actual possession of one court of comjHtent 
jurisdiction, such possession cannot be inter¬ 
fered with by a process out of another court, 
is well settled. * * * A dej^arture from this rule 
would lead to the utmost confusion and to end¬ 
less strife between courts of concurrent jurisdic¬ 
tion deriving their powers from the .same source, 
but how much more disastrous would l)e the 
consecjuence of such a cour.se in the conflict 
of jurisdiction between courts where ix)wers 
are derived from entirely different sources while 



tlifir is concurrent as to the i)arties 

and the suhject-niatters of tlie suit [Chirk, 
Law of Rccck'crs, Sec. 62 i. 

“W here property is in tlie actual possosion 
of one court, ot coni]>etent jurisdiction, such 
])t)SSe<sion cannot he disturbed hy ])rocess out 
of another court” (Svllahus, Hyers 7'. Mc. luly. 
146 r. S. aiS). 

C ourts of the District (»f C'olunihia will not assume 
jurisdiction as ajL^ainst an<*ther federal court in a hank- 
ruptcy proceedin‘^^ even as to a ti.xed sum in the treas¬ 
ury of the Tnited States [Orinoco Iron Co. r*. Mctccl, 
2M) h'ed. 46). I'urtherniore. under the r»ankni])tcy 
.\ct of 1610 (Sec. 10) >hould an ancillarv receiver he 
ap])ointed in the District which is not souj^ht here 
( and if >ou.i;ht would have to he petitioned hy the trus¬ 
tee ill hankru])tcy ). and which for the various reasons 
.stated would not he warranted in this ca>e. he would 
he recpiired to turn over the assets found hy him to 
the court of <»rij^inal jurisdiction for administration 
( Lacarns r*. rrcnticc, 224 S. 262). 

It is ol'.vi(»u>, therefore, that the pr* per place for the 
adjudicatiim of the plaintiff’s allei^ed claim herein, is 
h.efnre the Referee in bankruptcy in the jiroceedinj:^ in 
the Di.strict C'ourt for the W’e.stern District of W’ash- 
inj.^^ton aloni^ with the other crediters whose claims at^- 
i^TeiLTate upwards of $266,066 ( K. IS). In this connec¬ 
tion it is si.i^nificant that althoui,di the ajipellant asks in 
his hill for a i^eneral li<|uidatinjLj' receiver, and that all 
r>utstandin]L^ creditors join in his aiiplication, he now 
.stands alone in thi^^ jiroceedinij—the one intervenintj’ 
petitioner havini^ dismissed its appeal. 
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POINT IV. 

There was no error by the Court below in 
admitting evidence in opposition to the rule 
to show cause, and to support the motion to dis¬ 
miss for want of jurisdiction. 

As the order of dismissal recites (R. 29), the Court 
heard, first, the motion to vacate the service, secondly, 
the rule to show cause, and, thirdly, the motion to dis¬ 
miss, at one and the same time. This is in accordance 
with the practice in the Supreme Court in such circum¬ 
stances. It is also the practice of that Court to receive 
evidence in su|)p()rt of such a motion to dismiss for 
want of jurisdiction {Chase Hag Co. v. Munson 
Stcantshify Line, 54 D. C. App. 169), as well as in op¬ 
position to a rule to show cause. There was no error 
therefore in the admission of such evidence as was re¬ 
ceived. 

However, even if it may he said there was error 
in the admission of this evidence it was obviously 
immaterial as not affectinj^^ the substantial rij^hts of 
the parties. l’|K)n the showinj^ made by the plaintiff 
the court was clearly .without jurisdiction in any event 
and this hein^ so, it was correctlv held to he deter¬ 
minative of the case. 

“Refore a court can ^rant the extraordinary 
remedy and relief of ap|X)intinj^ a receiver, 
there must he a case pending; before the court 
upon which the court can predicate its relief 

“The first jurisdictional que.stion, therefore, 
is: Has the court jurisdiction of the main cause 
of action and of the .subject-matter of the ac¬ 
tion and of the parties to the action ? 

“It is alwavs the dutv of the court to look 


to the juri>(lictioii and detennine it" {Clark 
on Lazo of Rccchrrs, Sec. 44 ). 

Lender the circumstances the order ai)pealed from 
was ri^ht, and tlie aj)jK*al herein should Ik* dismissed. 

ResjKCt fully, 

FRANK E. SCOTT, 
Attorney for Appellees. 



